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ACT No. XVI.'OF 1852.

Passed by the Governor Genemfl of India in Counczl on
the 12th March 1852.

An Act for further Improving the Administration of Oriminal Justice
in Her Majesty s Courts of Justwe in the Termtomes qf tke
East India Company.

W HEREAS offenders frequently escape conviction on their trials, by
reason of the technical strictness of criminal proceedings in matters not
material to the merits of the case; and whereas such technical strictness may

~ safely be relaxed in many instances, so as to insure the punishment of the

guilty, without depriving the accused of any just means of defence; and
whereas a failure of justice often takes place on the trial of persons charg-

‘ed with felony and misdemeanor by reuson of variances between the state-

ment in the indictment on which the trial is had, and the proof of names,
dates, matters, and circumstances therein mentioned, not material to the
merits of the case, and by the misstatement whereof the person on trial

- cannot have been prejudiced in his defence, It is hereby enacted as

follows :

A | : I. From
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I. From and after the comlng of this Act into operatlon whenever,

The Court may amena O1 the trial of any ‘indictment for any felony or misde-

certain variances not mate-
ral to™ the-merits of the -
case, and by which the
defendant cannot be pre-

the statement in such indictment and the evidence
Ny cither s Offered in proof thereof, it shall and may be lawful for-

e bk odire the sume the Court before which the trial shall be had, if it shall

before the same
or another jury.

meanor, there shall appear to be any variance between

consider such ‘variance not material to the merits of the
case, and that the defendant cannot be preJud1ced thereby in his defence
on such merits, to order such 1ndlctment to be amended, according to the
proof by some Officer of the Court or other person, both in that part of the
1nd1ctment where such Varlance occurs, and in every other part of the indict-
ment which it may become necessary to amend, on such terms as to post-
poning the trial to be had before the same or another jury, as such Court

shall think reasonable ; and after any such amendment the trial shall pro-
-ceed, whenever the same shall he, proceeded W1th in the same manner in

all respects, and Wlth the same consequences, both with respect to the
11ab1hty of witnesses to be 1nd1cted for perjury s and otherVVlse, as if na such
variance. had occurred : prov1ded that, in a1_1 such cases ‘Where the trial

shall be so postponed as aforesaid it shall be lawful for such Court
_to' respite .the recognizances qf the prosecutor and witnesses, and of the

defendant, and his'surety or suretles, if any, accordmgly, in which case the
prosecutor-and witnesses shall be bound to attend to prosecute and give
evidence respectively, and the deferidant shall be bound to attend to be

ried; atthe time and place:to whlch such trial shall be postponed without

entering into any fresh recog'nlzances for that ‘purpose, in such and the
same-manner as if they were originally bound by their recogmzance to

~appear and:prpsecute, or give evidence, at the time and place to which

such- trial shall have been so postponed: Provided also, that” where any
sueh:trial shall be to be had before another jury, the Crown and the defen-
dant shall respectively be entitled to the same challenges as they wére
respectively entitled to before the first jury was sworn.

11. Every
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11. Every verdict and judgment which shall be given after the mak-

Verdiots and judgments 110G Of any amendment under the provisions of this Act,

valid after amendments. gha]] he of the same force and effect in all respects as if

the indictment had originally been in the same form in which it was after
such amendment was made.

ITI. If it shall become necessary at any time, for any purpose
Records to be drawnup  whatsoever, to draw up a formal record in any case
in amended form, without ; .
noticing the amendments,  where any amendment shall have been made under
the provisions of this Act, such record shall be drasn up in the form
in which the indictment was after such amendment was made, with-

out taklng any notice of the fact of such- amendment having been

‘made.

IV. In any indictment for murder or manslaughter preferred after
the coming of this Act into operation, it shall not be

need not be spemﬁed in

indictments for murderand by which, the death of the deceased was- caused; but it

manslaughter. . . 1ot e . .
SR shall be sufficient, in every indictment for murder; to

charge that the defendant did feloniously, wilfully, and of his malice afore-

ithought klll and murdel the deceased, and it shall be sufficient in every
‘mdlctment for manslaughter to charge that the defendant did felomiously
k111 and slay ‘the’ deceased

V. In any indictment for f01g1ng, uttermg, stealing;, - embezzling;,
destroying, or conceahng, or for obtalnmg by false pret

Forms of indictment in - .
cases of forgery and ut- tences, any instrument, it shall be sufficient ‘to ‘describe

tering, stealnig; and em-
beasling, or obuwining by such instrument by any name or des1gnat10n by which
~the same may be usually known, or by  thé purport

thereof without settma out any copy or fac-simile ther eof or otherwisé

" false pretences.

descmb]ng the same, or the value theleof ‘
VI. In

=



ACT No. XVI. OF 1852.

VI. 1Inany indictment for engraving or making the whole or any
part of any instrument, matter, or thing whatsoever, or
for using or having the unlawful possession of any plate,
or other material upon which the whole or any part of -any instrument,
matter, or thing whatsoever shall have been engraved or made, or
for having the unlawful possession of any paper upon which the whole or
any part of any instrument, me_itter, or thing whatsoever shall have been
made or printed, it shall be sufficient to describe such instrument, matter,
or thing by any name or designation by which the same may be usually

i engraving plates, &c.

known, without setting out. a,n;y; copy or fac-simile of the whole or any

part- of such instrument, matter, or thing.

VII. In all other cases, wherever it shall be necessary to make any
In other cases. averment in any indictment as to any instrument,

whether the same consists wholly or in part of writing, print, or.figures, :

it shall be.sufficient to describe such instrument by any name or designa-

tion by which the same may be._;,usually_ known, or by the purport there-

of, without setting out any copy or fac-simile of the whole or any part
thereof. . '

VIII. From and aﬁer-the coming of this Act into operation, 1t
Intent to defraud parti- - ghall be sufficient in any indictment for forging, utter-
cular persons need no! e - - d

zlfl:iegi;; E:?:sgg,i:;rcfﬁ:: ing, Off'eriqg, disposing of, or putting off any i.nstru__—
pretences. ment whatsoeyer, or for obtaining or attempting to
obtain any property by false pretences, to allege that the defendant did
the act with intent to defraud, without alleging the intent of the defendant
to be to defrand any particular person; and on the trial of any of the
offences in this section mentioned, it shall not be necessary to prove an

intent on the part of the defendant to defraud any particular person, but

it shall be sufficient to prove that the defendant did the act charged with

an intent to defraud. ’_
IX. And

-
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i ~ IX. And whereas offenders often escape conviction by reason thai,
A pary indicted for such persons ought to have been charged with attempt-

felony or misdemeanormay

be found guilty of an at- ing to commit offences, and not with the actual com-

l B end ahall be b o ?}% ‘mission thereof; it is enacted, that if on the trial of any
: EE%%%:;%%?%%; person charged with any felony or misdemeanor, it shall
L gt:rg:mn;:o::mo Do appear to the jury upon the evidence that the _defe'ndant
F the same. did not complete the offence charged, but that he was
- ‘guilty only of an attempt to commit the same, such person shall’ not by
- ~ reason thereof be entitled to be acquitted, but the j Jury shall be at hberty
| to return as their verdict thatthe defendant is not gullty of the felony
A or misdemeanor charged, but is g‘ullty of an attempt to commit the same,
and thereupon such person shall be liable to be punished in the same
manner as if he had been conv1cted upon an indictment for attemptlng
to commit the partlcular felony or misdemeanor charged in the said
indictment ; and no person 80 tried as herem lastly mentioned shall be
liable to be afterwards prosecuted for an a,ttempt to commit the felony

or mlsdemeanor for Whlch he Was so trled

X. And whereas it is enacted by the 8th Section of Act XXXI
m:teo fei gf ﬂ; %thseg-f of 1838 that « on - the trial of any person for any of the
i 1838. . offences therembefore mentioned, or for any felony
whatever where the crime charged shall include .an assault against the
person, it shall be lawful for the jury to acqu1t of the felony, and to ﬁnd
a verdict of guilty of assault against the person indicted, if the ev1dence
-shall warrant such finding”: and whereas great difficulties have arisen in
. the construction of such enactment : for remedy thereof it is enacted tha,t

the said enactment shall be and the same is hereby repealed.

XI. TIf upon the trial of any person upon any indictment fon rob-

On the sl of anin- bery, it shall appear to the jury upon the evidence that

dictment for. robbery, the .
jury may convict of an the defendant did not commit the crime of robbery, but

assault with infent to rob:
no person 6o tried to be  that he did commit an assault with intent to rob, ‘the

afterwards prosecuted for

the same. * defendant shall not by reason thereof be entitled to be
B acquitted,
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acquitted, but the’ jury shall be at liberty to réturn as their verdict that
the defendant is guilty of an' assault with intent to rob, and thereupon
such defendant shall be liable to be punished in the same manner asif he

had beén convieted upon an indictment for-feloniously assaulting:with. -

intent to rob ; and no - person so fried as is herein lastly mentioned shall

be liable to be afterwards prosecuted for an assault-with intent to commit -

the robhery for which he was so tried.

O XIL If ‘upon the trial of any person for any misdemeanor, it shall
 Person tried for mis- appear that the facts g'1ven in evidence amount in law

demeanor not to be'acquit-

ted if the offence turn out 0 @& felony, such person shall not by reason thereof be

40 -be- felony, unless the: -
‘Court so direct. entitled to be. acqultted of such mlsdemeanor ; and no’

per son trled for such mlsdemeanor shall be hable to be after wards prose-
cuted for felony on the same facts, unless the Court before Whlch such
trial may be had shall think fit, in its discretion, to dlsoha,rge ‘the jury
from giving any verdlot upon such trial, and to direct such person to be
indicted for felony, in Whlch case such person may be dealt with in all
respects as 1f he had not been put upon his trial for such misdemeanor.

XII-I ~ If upon the trial any person mdacted -for embezzlement as a

Persons indicted forem- - clerk, servant, or person employed for the purpose, or.

bezzlement, as a clerk,

&c., not to be acquitted if 1N the capacity of a clerk or servant, it shall be proved

the offence twn out to be
larceny, and vice versé.  that he took the property in question in any such

manner as to amount, in law to larceny, he shall not by reason thereof be
entxtled to be aequltted but the jury shall be at liberty to return as their ver-
dict that such person is not guilty of embezzlement, but is guilty of simple
larceny, or of larceny as a clerk, servant, or person employed for the pur-
pose, or in the capacity of a clerk or servant, as the case may be, and
thereupon such person shall be liable to be punished in the saine manner

as if he had been convicted upon’an indictment for such larceny ; and if

upon the trial of any:person indicted. for larceny it shall be proved that he
\ took the property in question:in any such manner as to amount:in law. to
~ @mbezzlenient, he shall not by reason thereof be entitled to be acquitted,

but

4
\
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but the jury shall be.at liberty to return as their verdict that such person .
is not .guilty of larceny, but is guilty of embezzlement, and thereupon
such person shall be liable to be punished in the same manner as if he
had .bée_n convicted upon an indictment for such embezzlement; and no
person so tried for embezzlement or la,roeny as aforesaid shall be liable to
be afterwards .prosecuted for larceny or embezzlement upon the same,
facts.

XIV. ~ If upon the trial of two or more persons indicted for jointly
ﬁpon an mdlctrﬂent for receivnlg any property, it shall be PmVed that one or
Jg‘ﬁﬁ{‘yy ;‘}“e;‘;‘;‘f;atg;“‘;‘f more of such persons separately received any part of
ceiving may be convicted. such property it shall be lawful fOl‘ the Jury £ con-
viet upon such indictment such of the said persons as shall be proved to

have received any part of such property.

XV. And whereas it frequently happens that the 'principal in afelo-

Separate accessories and Ty 1s' not In custody or amenable to Justlce, a.lthoug'h
:ﬁciwh:rssmyxg;wﬁgﬁg several accessories to such felony or teceivers at differ-
gﬁ ?;;’f;m O,f e PP ent times of stolen property the subject of such felony
miay be in custody or amenable to justice : for the prevention of several
trials, ‘it is enacted that any number of such accesseries or receivers may
be charged with substantive felonies in the same indictment, notwith-

standing' the principal felon shall not be included in the same mdlctment,
or shall ‘niot bé in custody or amenable to justice: - :

XVI. ‘Tt shall be lawful to insert several counts in the same indict-
Three larcenios from 10€NE against the same person for any number of dis~

the same person within six .

months may beincluded in S1LCT acts of stealing, not exceeding three, which may
the same Jndictment, have been committed by him against the same pérson
within the space of six calendar months from the first to the last of such
aets; and to proceed thereon for all or any of them. :

XVIIL. . If
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XVII.. If upon the trial of any indictment for larceny, it shall
Where o single taking appear that the property alleged in such indictment to

is charged, the prosecutor . .. ) . .

need riot elect, unless have been stolen at one time was taken at different times;
where more than three ) o o '
takings, or more than six the prosecutor shall not by reason thereof be required to
months between the first . . . . .

and last taking. elect upon ‘which taking he will proceed, unless it shall

appear that there were more than three takings, or that more than
the space of six calendar months elapsed between the first and the
last of such takings; and in either of such last-mentioned cases the
prosecutor shall be required to elect to proceed for such number of

takings; not exceeding three, as appear to have taken place within the

period of six calendar months from the first to the last of such takings.

¢ - :XVIII. In every indictment in which it shall be necessary to make
‘Coin and bank-notes any averment as to any money or any note of any bank;

may be described simply | ; S . .

as money, - it shall be sufficient to describe such money or bank-

note -simply as money, without specifying any particular coin or bank-

note ; and such allegation, so far as regards the description of the prop_érty, |

shall be sustained by proof of ‘any amount of coin or of any bank-note,
although the particular species of coin of which such-amount was composed,
or the particular nature of the bank-note, shall not be proved, and in cases
of embezzlement and obtaining 'money or bank-notes by false,prefenees, by
proof that the offender embezzled or obtained any piece of coin or any
bank-note, or any portion of the value thereof, although such piece of coin
or bank-note may have been delivered to him in order that some part of
the value thereof should be returned to the party delivering the same,
or to any other person, and such part shall have been. returned
accordingly. ‘ ‘ '

XIX. In every indictment for perjury, or for unlawfully, wilfully,
" Simplifying indictmients 'false'-ly,fraudul‘ently, deceitfully, maliciously, or .'corrupt—
for perjury and other like r i Hoe . RPN T * '
offences, - ly taking, making, signing, or subscribing any oath,

1o affirmation,
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affirmation, declaration, affidavit, deposition, bill, answer, notice, cer-
tificate, or other writing, it shall be sufficient to set forth the substance
of the offence charged upon the defendant, and by what Court or

.before whom the oath, affirmation, declaration, affidavit, deposition, bill,

answer, notice, certificate, or other writing was taken, made, signed,
or subscribed, without setting . forth the bill, answer, information,
indictment, declaration, or any :part of any proceedmg either in law or in
equity, and without setting forth the commission or authority of the. Court

-or person before whom such offence was committed. .

XX. In every indictment for subornation of perjury, or for corrupt
Astoformofindictments  DArgaining or contracting with any person to commit
for subornation of perjury

and other like offences. ~ Wilful and corrupt perjury, or for inciting, causing, or
procuring any person unlawfully, wilfully, falsely; frandulently, deceit-

fully, maliciously or corruptly to take, make, sign or subscribe any

oath, affirmation, declaration, aflidavit, deposition, | bill, answer, notice,
certificate, or uther writing, it shall be sufficient, wherever such perjury

or other offence aforcsaid shall have been actually committed, to allege

the offence of the person who actually committed such perjury or other

offence in the manner. hereinbefore mentioned, and then to allege that

the defendants unlawfully, wilfully, and corruptly did cause and procure
the said person the said offence, in manner and form afor esaid, to do.and
commit ; and wherever such perjury or other offence aforesaid shall not
have been actually committed, it shall be sufficient to set forth the sub-
stance of the offence charged upon the defendant, without setting forth or
averring any of the matters or things hereinbefore rendered unnecessary
to be set forth or averred in the case of wilful and corrupt perjury.

XXI. No indictment for any offence shall be held insufficient for
What defects shal noy ' Want of the averment of any matter unnecessary to be

vitiate an indictment,

proved, nor for the omission of the words *“ as appears
c , by
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by the record,” or-of the words * with force and arms,” or of the words
“ against thie peace,” nor for the insertion of the words  against the
form of the statute,” instead of * against the form of the statutes,” or
vice versi, nor for that any person mentioned in the indictment is desig-
fnated by a name of office, or other descriptive appellation, instead of his
proper name, nor for omitting to state the time at which the offence was
committed in any case where time is not of the essence of the offence,
nor for stdting the time imperfectly, nor for stating the offence to have
been committed en a day subsequent to the finding of the indictment, or
on an impossible day, or on a day that never happened, nor for want of a
proper or perfect venueé, nor for want of a proper or formal conclusion,
rior for want of or imperféection in the addition of any defendant, nor for
want of the statement of the value or price of any matter or thing, or the
“amount of damage, injury, or spoil, in any case where the value or price,
or the amount of damage, injury, or spoil, is not of the essence of the

XXII. Every objection to any indictment for any formal defect
* Formal objections to in- @pparent on the face thereof shall be taken, by demurrer

“dictments shallbe taken be- . e 4. _ . .
fore jury aresworn ; Court O motion to quash such indictment, before the jury shall

foet, sanend ay formal de- be sworn, and not afterwards; and every Court before
which any such objection shall be taken for any formal defect may, if it
be thought necessary, cause the indictment to be forthwith amended in
such particular by some Officer of the Court, or other person, and there-

upon the trial shall proceed as if no such defect had appeared.

XXIII. No person prosecuted shall be entitled to traverse or post-
Provision as to tmavers. PONE the trial of any indictment found against him at
ing indictments. any Session of the Peace, Session of Oyer and Ter-
miner, or Session of Gaol Delivery; provided always that if the Court,
upon the application of the peben so indicted or otherwise, shall be of
opinion
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‘opinion that he ought to be allowed a further time, either to prepare for
-his defence or otherwise, such Court may adjourn the trial of such person

to the next subsequent Session, upon such: ternis as to bail or otherwise
as to such: Court shall seem meet, and may respite the recognizances of

the ‘proseeutor and witnesses accordingly, in which .case the prosecutor

and witnesses shall be bound to attend to-prosecute and give evidence at
such subsequent Session without entering into. any fresh recognizance

-

‘ XXIV In any plea of autrgfozs com)wt or autrgfozs acqmt 1t

<

~ Provision as to plea of shall be suffieient for any defendant to state tha,t he

‘qutrefsis conviet or au~"

trefois acquit, has been lawfully convicted or acqultted (as the case

" may be) of the said offence charged in the 1ndlctment

. XXV. Whenever any person shall be convicted of any ope of the
offences folloWing, as an indictable misdemeanor; that

¢ Punishment for. cerfain.
indictable misdemeanors.

is to say,—any cheat or fraud punisha‘bfe at Comimon
Law; any consplracy to cheat or defraud, or to extort money or goods,
or falsely to accuse of any crime, or to obstruct, prevent, pervert, or

‘defeat the course of public justice; any escape or rescue from lawful

custody, on a criminal charge; any pubhc and indecent exposure of the

person; any indecent assault, or any assault occasioning actual bodily

harm; any attempt to have carnal knowledge of a girl under twelve
years of age; any public selling, or exposmg for public sale or to public
view, of any obscene book, print, plcture or other indecent exhibition, it
shall be lawful for the Court to sentence the offender to be imprisoned
for any term now warranted by law, and also to be kept to hard labour
during the whole or any part of such term of imprisonment.

¥ XVI. In the construction of this Act the word indictment”
shall be understood to include ¢ information,” ¢ 1nquisi-
Interpretation of terms.

tiOn,” and ¢« pl‘esentment,”as Well as (X3 indictment,” a,nd
also
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also any ¢ plea,” “ replication,” or other pleading ; and the terms * finding
of the indictment,” shall be understood to include ¢ the taking of an in-

)

quisition,” < the exhibiting of an information,” and *the making a
presentment” ; and wherever in this Act, in describing or referring to
-any person or party, matter, or thing, any word importing the singular
number or masculine gender is used, the same shall be understood to
include and shall be applied to several persons and parties as well as one
person or party, and females as well as males, and bodies corporate as
well as individuals, and several matters a,nd things as well as one matter
or thing ; and the word “ property” shall be understood to include goods,
chattels, money, valuable securltles, and ever y other matter or thing,
whether real or personal upon or with respect to which any offence may

be committed.

XXVII This Act shall come into operation from and after the
tenth day of Apnl One thousand elght hundred and
ﬁfty-two |

Commencement of Act.

Caleutta, 1862 —Punted at the Bengal Military Orphan Press, by F. Carbery.




