ACT No. IT or 1855.

PassED BY THE LEGISTATIVE COUNCIL OF INDIA.

(RBeceived the assent of the Governor-General on the 2nd February 1865).

An Act for the further improvement of the Law of Bwvidence.

WHEREAS it is expedient further to improve the Law of Bvidence; It is
Preamble. enacted as follows :—

Act repealed. I. Act No. X of 1835 is hereby repealed.

II. 'Within the territories in the possession and under the Government of
the Bast India Company, all Courts of Justice, and all
Judicial notice to be T .

taken of all Actsand Regu-  persons having by law or consent of parties authority to

fetions. take evidence, shall take judicial notice of all Regulations

and Ordinances made before or on the 22nd day of April 1884 by the Governor-

General in Council of the Presidency of Fort William in Bengal, by the

Governor in Council of the Presidency of Fort St. George, or by the Governor

: in Council of the Presidency of Bombay, and having the force of Law in any

part of the said territories, and of all Laws and Regulations heretofore made

by the Governor-General of India in Council, and of this Act, and of all Acts

and Regulations heretofore made, or hercafter to be made by the Governor

N Greneral of India in Council, constituted for the purpose of making Laws and
: Regulations, whether the same be of a public or of a prlvate nature.

III.  All Courts and persons aforesaid shall take judicial notice of all
Judicial notico to be Public Acts of Parliament and of all local and personal
%ﬁl‘; of public Acts of  Acts declared by Parliament to be public and to be judi-
What shall bo primd - clally rlloticed, and shall.admit as primd jfocie evidence of
Jucie proof of a private ANy private Act of Parliament, any copy thereof purport-

Act. ing to be printed by the King’s Printer.

V. Every
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IV. Every Court shall take judicial notice of its own Members and

¥ 1 <) 4 L‘ .’l 3 3, ._
Sudicial notice to be Officers respectively, and of their deputies and subordi

taken by Cowrt of its own nate Officers or Assistants, and also of all Officers acting

Officers, &ec. . . .
in execution of its process, and of all Advocates, Attor-

nies, Proctors, Vakeels, Pleaders, and other persons authorized by Law to act
before it.

V. All Courts and persons aforesaid shall takc judicial notice of the
- . names, titles, and authorities of the persons filling for the
Judicial notice to be . . . .
taken of the names, titles, time being any one of the following offices in any part of
&e., of certain persons. ey . ] .
the said territories :—(Governor-General, Governor, Lieu-
tenant-Governor or Deputy Governor, Secretary or Under-Secretary to Govern.

ment, Oommander-in-Cﬁief, Bishop, Member of Council, Legislative Council~

lor, Judge of any of Her Majesty’s Courts or of any Sudder Court, or of any
Court of Judicature hercafter to be constituted in the said territories to or in

which the powers of any of Her Majesty’s Supreme Courts may be transferred
or vested,

VI. All such Courts and persons aforesaid shall take judicial notice of
Fudicial notice o Be M divisions of time, of the geographical divisions of the
Eﬁg: gbfc divisions of time, ~world, of the territories under the dominion of the British
e Crown, of the commencement, continuation, and termina-
tion of hostilities between the British Crown and any other State, and also of
the existence, title, and national flag of every Sovereign or State recognized
by the British Crown. TIn all the above cases, such Court or person may resort

for its aid to appropriate books or documents of reference.

VII. Any Government Gazette of any Country, Colony, or Dependency
Proof of Government Under the dominion of the British Crown, may be proved

Gazette. by the bare production thereof before any of the Courts
or persons aforesaid.

VIII. All Proclamations, Acts of State, whether Legislative or Iixe-
Proof of Proclamations, Cutive, nominations, appointments, and ‘other official
Acts of Stats, &e. communications of the Government appearing in any
such Gazette, may be proved by the production of such Gazette, and shall be
Proclamations, &c., when ~ primd facie proof of any fact of a public dature which

to b £
b T Jucse oot they were intended to notify.

IX. Any
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IX. Any recital contained in any Act of the Governor-General of India

o : in. Council, constituted for the purpose of making Laws
ofiec;ﬁ?lbﬁ? fﬁnﬂf iof“ﬁi and Regulations, hereafter to be passed, of any fact of a
primé facie proof. public nature, shall be deemed, before all such Courts
and persons, to be primd facie evidence of the truth of the fact recited.

X. The Gazette or Newspaper containing any advertisement purporting
Gazotte, &c., containing to be published by virtue of any public Statute, Act,
a: » 3 . . E
advartisement purporting  Regulation, or Ordinance, or of any Rule or Order of a
to be published by autho- . . ‘
vity, to be primd suce Court of Justice or of any Board or Officer of Revenue,
evidenco of such authori®y.  pov he received by any such Courts or persons as afore-
said as primd facie evidence that such advertisement was published duly under

the authority from which it purports to proceed.

XI. All Courts and persons aforesaid may, on matters of public History,

. Literature, Science, or Art, refer, for the purposes of
Books, Maps, &c., to =~ . .

be evidence in matters of €vidence, to such published Books, Maps, or Charts as

public history, &o. such Courts or persons shall consider to be of authority
on the subject to which they relate.

XII. Books printed or published under the authority of the Govern-
ment of a Foreign Country and purporting to contain the
‘What Books, &c., shall .

be evidence of Foreign Statutes, Code, or other written Law of such Country,
L. and also printed and published Books of reports of deci-
sions of the Courts of such country, and Books proved to be commonly admit-
ted in such Courts as evidence of the Law of such Country, shall be admissi-
ble before any such Courts or persons as aforesaid as evidence of the Law of

such Foreign Country. ;
XIII. All Maps made under the authority of Government or of any
Govermment or publi public municipal body, @nd not made for the purpose of
Maps, when to be primé any litigated question, shall prémd foucie be deemed to be

Jacie proof. correct, and shall be admitted in evidence without
further proof.
Persons incompetont. to XIV. The following persons only shall be incompe-
testify. tent to testify.

1. Children under seven years of age who appear incapable of receiving

Just impressions of the facts respecting which they are

ildren. . )
Children examined, or of relating them truly.

2. Persons

i AT
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2. Persons of unsound mind, who, at the time of their oxamination,
appear incapable of recciving just impressions of the facts
respecting which they are examined, or of relating them
truly; and no person who is known to be of unsound mind shall be liable

Not to be summened 10 b€ summoned as a witness, without the consent pre-

without leavo of Cowrt.  yjously obtained of the Court or person before whom his
attendance is required.

Insane persons.

XV. Any person who, by reason of immature age or want of religious
Children and  persons belief, or who, by reason of defect of religious belief, ought
of defective religions be- ot in the opinion of such Courf or person, to be admit-
hief to testify ou slmple
affirmation. ted to give cvidence on oath or solemn affirmation, shall

-be admitted to gwe evidence on a simple affirmation, declaring that he will

speak the truth, the whole truth, and nothing but the truth.

XVI. The provisions in the last preceding Section as to witnesses shall

Provisions as fo witness apply to testimony given by affidavit or otherwise in
to apply to affidavits, &e.  writing as well as to testimony orally delivered.

XVII. Any such witness wilfully giving false evidenco shall be sub-
Punishment for giving 400t b0 be proceeded agaivst in like manner, and to suffer, ‘
false evidence. if convicted, the same punishment as if he had been
sworn and had committed wilful and corrupt perjury. The indictment or
charge shall be varied so as to meet the case.

XVIII. No person shall, by reason of any interest in the result of any
No incompetency from Suit or of any interest connected therewith, or by reason

interest in suit. of relationship to any of the parties thereto, be incom-
petent o give evidence in such suit.

XIX. Any party to a civil suit or other proceeding of a civil nature
Party to suit may be SHall be competent and may be compelled to give evidence
examined as a witness. as a witness therein either on his own behalf or on
behalf of any other party to the suit or proceeding, and also to produce any
document in his possession or power, in the same manner as if he were
not a party to the suit or proceeding. Provided that
no Court or person as aforesaid, other than Her Majesty’s
Supreme Courts of Judicature, shall compel the attendance of any party
to such suit or proceeding, for the purpose of giving evidence therein,

except

Proviso.
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except under and subject to the rules prescribed in that behalf in Act XIX
of 1853. '

XX. A husband or wife shall in every civil proceeding be competent to
Husband or wife giving give evidence for or against each other. Provided that
evidence. any communication made by husband or wife to the other
during their marriage shall be deemed a privileged communication and shall
not be disclosed without the consent of the person mak-
ing the same, unless such communication shall relate to
a matter in dispute in a suit pending between such husband and wife.

Proviso.

XXI. A witness, whether a party or not, shall not be bound to produce
Witness, &o., not bound 2T d?cument relating to affairs of State, tbe production
to produce document re- of which would be contrary to good policy, nor any
lating to Stato afsire document held by\him for any other person who would not
be bound to produce it if in his own possession.

XXII. A witness being a party to the suit shall not be bound to pro-
Party to suit not bound duce dny document .in his possession or power Whichjs 7

to produce certain docu- notb relevant or material to the case of the party requir-
ments: -ing its production, nor any confidential writing or cor-
respondence which may have passed between him and any legal professional
Unless he offers himself adviser. If any party, however, offer himself as a witness,
as & witness. he shall be bound to produce any such writing or cor
respondence in his custody, possession, or power, if relevant or material to the
case of the party requiring its production. '

XXIIL. Every witness summoned to produce a document shall, if the
Withess summoned o S2Me€ be in his custody, possession, or power, be bound to
produce w document must bring it, or cause it to be brought into Court; although

bring it into Court. . .. . 2
there be a valid objection to the right of the party calling
for it to compel its production or to the reading or putting it in as evidence,
Mode of detormining ob-  OF to the disclosure of the contents thereof, the validity
jection fo production. of any such objection made by the person producing the
document shall be determined by the Court; and for the better determina-
tion thereof, it shall be lawful for the Court to receive any admissible evi-
dence which the person producing the document may give respecting it, and
it shall also be lawful for the Court, except in the case of any document
’ relating

B
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relating to affairs of State, to inspect the document, and, if necessary, to

Document relating to Call to its assistance any person whom 1t may appoint to
affairs of State. interpret the same. Such person, however, shall be pre-
viously sworn truly to interpret the same to the Court alone, and not to dis-

close the contents thereof oxcept to the Court, unless the Court shall order
the document to be given in evidence.

XXIV. A Barrister, Attorncy, or Vakeel shall not, without the con-
Professiona) communi- et of his client, diselose. any communication made by
cations. the client to him in the course of his professional employ-
ment, nor any advice given by him professionally to his client, nor the con-
tents of any document of his client, the knowledge of which he shall have
acquired in the course of his professional employment. The privilege, however,
is that of the client, and if any party to a suit shall give evidence therein, at
his own instance, he shall be deemed thereby to have waived his privilege,
and to have consented to the disclosure by such DBarrister, Attorney, or
Vakeel, of any matter as aforesaid, which may be relevant, and which, the
Barrister, Attorney, or Vakeel would have been bound to disclose but for the
privilege of his client; and the Barrister, Attorney, or Vakeel shall be bound
upon examination to disclose any such matter. |

XXV. Any person present in Court, whether a party or not, may be
calle on and compelled by th \ i ide
Persons present in Court d up P y the Court to glve f)VldGll(}e,
to give evidence, &c., and produce any document then and there in his actual
though not summoned. . . . .
. possession, or in his power, in the same manner and sub-
jeet to the same rules as if he had been summoned to attend and give evidence,

or to produce such docament, and may be punished in like manner for any
refusal to obey the order of the Court.

XXVI. Any person, whether a party to the suit or not, may be sum-
moned to produce a document without being summoned
Person summoned to R . :

produce a docwment not to give evidence, and any person summoned merely to

bound to attend personally. .
produce a document, shall be deemed to have complied
with the summons, if he cause such document to be produced instead of
attending personally to produce the same.

XXVIi. The Rules of evidence in Her Majesty’s Supreme Courts as to
Rules of evidence in matters of Eecclesiastical or Admiralty Civil Jurisdiction,

Supreme Courts on Ee- ) ot
clesinstionl aud Admiralty SDoIL e the same as they are on the Plea side of the

sides. said Courts.

XXVIIL. Except
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XXVIII. Except in cases of treason, the direct evidence of one witness, '
: , who is entitled to full credit, shall be sufficient for proof
suﬁ;’fﬁfﬁ i)emooff_one witness ¢ any fact in any such Court or before any such person.
But this provision shall not affect any rule or practice of
any Court that requires corroborative evidence in sup-
- port of the testimony of an accomplice or of a single witness in the case of
perjury. N

Proviso.

XXIX. Where dying declarations are evidence, they shall be received if
'Dyin‘g declarations when i;c'be proved that the deceased was at the time of making
admissible. + the declaration, and then thought himself to be in danger
of approaching death, though he entertained at the time of making it hope of -
recovery. ; '

XXX. The party at whose instance a witness is examined may, with the
Party allowed to_ cross- ~permission of such Court or person, cross-examine such
examm,tz, «asnd discredit his  witness to test his veracity, in the same manner as if he
-own witness. : . ~ T,
had not been called at his instance, and may be allowed
to show that the witness has varied from a previous statement made by him. -

XXXI, In order to corroborate the testimony of a witness, any former
Former stgtoment ade statement made by such witness, relating to ’t].ne same
missible to corroborate a fact, at or about the time when the fact took place, or
wikness. before any authority legally competent to investigate the
fact, shall be admissible, and for that purpose a copy of any deposition or
statement taken before any Court, Judge, Justice of the Peace, Magistrate or
person lawfully exercising the powers of a Magistrate, or before a Commis:
sioner or Superintendent for the Suppression of Thuggee or Dacoity in the
discharge of his duty, shall, if certified by such Court, Judge, or other Officer
above-mentioned, under his hand or the Official Seal of the Court, or under
the hand or Official Seal of such Judge, to be a true copy of such deposition
or statement, without further proof, be received as primd facie evidence that
such deposition or statement was made, and that it was made at the time and
place, and under the circumstances, if any, which shall be stated in the certi-
ficate or on the face of the deposition or statement. '

XXXII. A witness shall not be excused from answering any question

Witness bound to an- relevant to the matter in issue in any suit or in any Civil

swer criminating ques- or Criminal proceeding, upon the ground that the
- S,

answer to such question will criminate, or may tend,

directly
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directly or indirectly, to criminate such witness, or that it will expose, or
tend directly or indirectly, to expose such witness to a penalty or forfeiture of
any kind. Provided thatno such answer, which a witness
shall be compelled to give, shall, except for the purpose of
punishing such person for wilfully giving false evidence upon such examination,
subject him to any arrest or prosecution, or be used as evidence against such

Proviso.

- witness in any criminal proceeding.

XXXIII. A witness in any cause may be guestioned as to whether he
Witness may be ox has been convicted of any felony or misdemeanor, and
amined as to conviction UpoN being so ques‘moned if he elthel denies the fact or
for felony. refuses to answer, it shall be lawful for the opposite party
to prove such conviction. '

XXXIV. A witness may be cross-examined as to previous statements
Cross.oxamination as to 0ade by him in writing, or reduced into writing; relative

E‘:;ég“s written  stafe-  t0 the subject matter of the cause, without such writing

being shown to him ; but if it is intended to contradict
such witness by the writing, his attention must, before such contradictory proof
can be given, be called to those parts of the writing which are to be used for
the purpose of so contradicting him. Provided always that it shall be com-
petent for the Judge, at any time during the, trial, to
require the production of the writing for his mspectlon,
and he may thereupon make such use of it for the purposes of the trial as he
shall think fit.

Proviso.

o ¢ . dosument XXXV. Animpression of a document made by a
opy of a documen . . : . t

made by acopying machine  COPYing machine shall be taken without further proof to
0 be deemed correét. be a correct copy.

XXXVI. When an original document is out of the reach of the process
Adisson of sacond of the‘ Court, 1t shall be lawful for the Court, on applica-
ary evidenco where origi- tion to it in any Civil suit or proceeding, and on notice to

1 document is out of th 3 - : .
mal docu plroce;:. ¢ the opposite party at a reasonable time before the hearing,
to make an order for the receptmn of secondary evidence

 of its execution and contents.

o XXXVIL. An attested document may be proved
When attested docu- . . ' .
ment amay bo proved as 8s if unattested, unless it be a document to the validity of

if unattested. which attestation is requisite.
J XXXVIII. The
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XXXVIII “The admission of a party to an attested instrument of its
L ... . execution by himself shall be as against him sufficient -
Admission primd facie oo . K D e R
proof of an attested docu- primd facie proof of such execution of it, though it be an
ment instrument which is required by law to be attested.

XXXIX. Any entry or statement, which would be admissible in evi-
Entry }nade against in.  dence- after the death of the person who made it, on the
bavest or In course of bu- ground of its having been made against the interest of
life-time of person making  the person making it, or qn the ground of its having been
it. .
made in the ordinary course of business, shall be admis-
sible, though the person who made it be not dead, if he is incapable of giving
evidence by’ reason of his subsequent loss of understanding, or is at the time
of the trial or hearing bond fide and permanently beyond the reach of the pro-

~ cess of the Court, or cannot after diligent search be found.

XL. Any entry in any books proved to have been regularly kept in the
Batry in course of bu  COTSE of business or in any public office, so far as such
siness when admissible for .~ entry merely refers to and tends to identify by name,
purpose of identification. 'desc;"ription, number, or otherwise any Bank Notes or other
Securities for the payment of money, or other property, and the payer-in or
“receiver of them, shall, in any case where such identification is necessary to
be proved, be admissible in evidence for that limited purpose if it shall appear
to have been made at or about the time of the transaction‘to which it relates,
though the person who made it, or he on whose 1nfo1mat1on it was made, is
alive and capable of being produced as a witness.

XLI. Any 1ece1pt,1n ertmg, acknowledging the-receipt of any money,

valuable securities, or goods, shall, on proof of the execu-

agizﬁllga:)geﬁthgldf}?:ﬁ tion thereof, be admissible in ‘evidence before such Court

the giver. “or person aforesaid, not only against the party giving it,

" but also against any person in whose favor such re'ceipt would operate as a

discharge, or to whom it would render the person giving it liable for the money,
secmlty, or goods acknowledged to have been received.

XLII. Whenever a receipt would be admissible under the p1ecechncr '
. Bection if given by a principal, a receipt given by an
agent or servant of such principal shall in like manner
be evidence upon proof of the authority to give such receipt.

Receipt of agent.

XLIII. Books



R e e

ACT No. 11 or 1855.

XLIII. Books proved to have been regularly kept in the course of
* Books kkept in course of business or in any public office, shall be admissible as
business or in a public corroborative, but not as mdependen’o proof of the facts

office admissible as corro-
borative evidence. stated therein.

XLIV The following documents may be admitted as corroborative
evidence :+—Qertificates of shares, and of registration
thereof, bills of lading, invoices, account sales, receipts
usually given on the payment, deposit, or delivery of

Documents admissible as
corroborative evidence.

- money, goods, securities, or other things, provided they be proved to have been

given in the ordinary course of business.

XLV. A witness shall be allowed before any such Court or person afore-
Refreshing memory of said to refresh his memory by any writing made by
witness. himself or by any other person atthe time when the fact
occurred, or immediately afterwards, or at any other time when the fact was

~fresh in his memory, and he knew that the same was correctly stated in the

writing. In such case the writing shall be produced and may be seen by the
adverse party, who may, if he choose, cross-examine the witness upon it.

XLVI ‘Whenocver a ‘witness may refresh his memory by reference to any
Cowb ey permit a document, he may, with the permission of the Court, refer
copy of document %o be, to g copy of such document, provided the Court or person,
used to refresh memory. . X . .
under the circumstances, be satisfied that there is suffici-

ent reason for the non-production of the original.

XLVII. In cases of pedigree, the declarations of illegitimate members
Declarations of illegiti. ©Of the family, and also persons who, though not related
e llr)lerfl?xrézimgfs of %’?&? by blood or marriage to the family, were intimately
gree. acquainted with its members and state, shall be admissible
in evidence after the death of the declarant, in the same manner and to the

same extent as those of deceased members of the family.

XLVIIL. On an inquiry whether a signature, writing, or seal is genuine,
Comparison of haud-  BLY und'lsputed 51gn‘a.ture, Wl‘ltlng:, or seal .of the party,
writing, & whose signature, writing, or seal is under dispute, may be
compared with the disputed one, though such signature, writing, or seal be on

_an instrument which is not evidence in the cause.

XILIX. Any Power of Attorney, which has been executed at a place distant
Proof of Power of At~ TOTE than one hundred miles from the place wherein the
torney. : action, suit, or proceeding is depending, may be proved by
the.
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the production of it, without further proof, where it purports, on the face of it,
to have been execuled before, and wulhenticated by a Notary Public, or any
Court, Judge, Consul, or Magistrate.

L. - Whenever it is proved that a Letter Book is kept, and that, accord-
Proof of despateh of ing to the usual course of business, letters are copied into
Letter by Letter Book. such book and despatched, and the Letter Book is pro-
duced, and it is proved that the letter was despatched according to the usual
practice, to the best of the knowledge and belief of the witness, having
reasonable ground for forming that belief, the Court may presume the despatch
of that letter according to the usual course of business.

LI. Any book proved to have been kept for marking the despatch and
What to be primd fucie receipt of 1ett¢1~s, containing an entry of the despatch of
proof of receipt of letter. 3 Jetter, and an acknowledgment of the receipt of such
letter, shall, on proof "that such entry was made in the usual course of business,
be primd facie evidence of the receipt of such letter.

LII. Somuch of Section VI of Act XV of 1852 as provides that every
Repeal of part of Sec- such application as therein mentioned shall be made before
tion VL of Act XV of 1852.  issue joined in any such action, or twenty-one days before
the trial or hearing of any other legal proceeding as therein mentioned, is
hereby repealed.

LITI. The provision contained in the 16th Section of Act VI of 1854,
Extension of Section that affidavits of particular witnesses, or affidavits as to
XVI of Act VIof 1854 particular facts or circumstances, may, by consent of the
parties, or by leave of the Court obtained upon notice, be used in the hearing
of any cause on the Bquity side of the Supreme Courts, shall extend to all civil
actions, suits, and proceedings on all sides of the Courts.

LIV. So much of the 17th Section of the same Act as provides that
Extension of Section UPOR the hearing of any motion, petition, or other pro- -
XVII of Act VIof 1854 ceeding in any of the said Supreme Courts, the Court may,
upon the application of any of the parties thereto, or of its own accord, require
and enforce the attendance and oral examination before itself of any witness or
of any party to the suit, and may also require and enforce the production of
any document or documents, and may direct the costs of the attendance and
examination of such witness or party to be paid by such of the parties to the
suit, or in such manner as it may think fit, shall extend to all civil actions,
' suits,
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suits, and pl"oceedings on all sides of the said Courts.

TV, The 33rd Section of the Act No, VI of 1854, which applies only

Section XXXITI of U0 proof of accounts on the Equity side of the said

Act VI of 1854 extended. ~ Supreme Courts, shall extend to and embrace all accounts
directed to be taken on any side of the said Courts.

LVI. Whenever by any Statute or Act, Regulation or Ordinance now in
Proof of official docw. 10TCE, or any Statute or Act to be hereafter in force, any
ments. - certificate, certified copy, or other document, shall be
receivable in evidence of any particular in any Court of Justice, the same, if
it is supstantially in the form and purports to be executed in the manner
directed by the Statute, Act, Regulation, or Ordinance which makes it evidence,
shall be primd facie evidence, where it is rendered admissible, without proof
of any seal, stamp, signature, character, or authority, which it is directed to
have, or from which it is directed to proceed.

LVII. The improper admission or rejection of evidence shall not be

No now sl for rejec: ground of itself for a new trial or reversal of any decision
tion or improper reception in &ny case, if it shall appear to the Court before which
of evidence. such objection is raised, that, independently of the evi-
dence objected to and admitted, there was sufficient evidence to justify the
decision, or that, if the rejected evidence had been received, it ought not to
have varied the decision. | ‘

, 2

LVIIT. Nothing in this Act contained shall be so construed as to render

Act not to render inad. 1inadmissible in any Court any evidence which, but for
missible evidence now ad-  ¢1o passing of this Act, would have been admissible

mitted in the Company’s
Courts. in such Court.



