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THE INDIAN SUGCESSION ACT, 1865,

ARRANGEMENT OF SECTIONS.

‘ .PART L
Preliminary.
SECTION.
1. Short title.
2, This Act to constitute the Jaw of British * “India in' cases of In-
testate or Testa.ment;z\.ry Successxon
Interpretation Clause,
Interests and powers not acquired nor lost by marriage.
" Parr I,
‘0f Domicile. & " -
5. Law regulating succession to a deceased persons 1mmovea.b1e and move-
able property, respectively. ' E
‘6. One domicile only-affects succession t6 m-ové’ables.
7. Domicile of origin of périséﬁ of ‘légiii‘rﬁa‘i‘,é:bi‘rth.‘ S
8. Domicile of origin of illegitimate child, ~  °' . :
9. Continuance of domicile of origin.

10. Acquisition of new domicile.

11. Special mode of acquiring domigile in Brmsh India. -

12. Domicile not acquired by residence in'a country merely as :the repre-
sentative of a foreign Government, or by residence. w1th him as
part of his famlly or as a. sewant

13. AContmuance of new dOmlC!le,A ) N

M Minor’s domicile. o o

18. D_omicile;agqglirgd :’py a woman Qn,_}ﬁarriage}‘_ N

16. " Wife's domicile duriug mén‘iagé, \

PRICE TWO RUPRES AND RIGHT ANNAS,
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SECTION.
17.  Except in cases stated, minor caunot acquire a new domici.le.
18. Lunatic’s acquisition of new domicile.
19. Succession to a person’s moveable property in British India, in ab-
sence of proof of his domicile elsewhere.
Part IIL 4
Of Consanguinity.
20. Kindred or consanguinity.
21. " Lipeal consanguinity.
9292, Collateral consanguinity.
23.. Persons held for purpose of succession to be similarly related o
: the deceased.
24. Mode of computing degrees of kindred.
ParT 1V.
Of Intestocy.
25. Asto what property a deceased person is considered to have died
. intestate. .
" 96. Devolution of such property. ’
27. Wherc? ‘the intestate has left a. widé‘w and . lineal descendants, or a
widow and kindred only, or a widow and no kindred.
98, Where the intestate has left no widow, and where he has left no kindred.
Part V.
Of the Distribution of an Intestate's Pr opewy
(a) Where he has left lineal Descendants
29. Raules of distribution.
30. Where the intestate has left a child or children only.
81. Where the intestate has left no child, but a gra.ndclnld or grand~
children.
32, Where the intestate has left-only great- grandchﬂdreu or lmeal descend -

ants in a remoter degree,
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33.
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39.

40.
41,

44,

38.

43.

46.
47.
48.

ACT No#X or 180685. "

SECTION.

Where the intestate leaves linéal descendants not allin the same degree
‘ of kindred to him, and those through whom the more remcte
descend are dead.

( b) Where the Intestate kaa left no lineal Descendants.
Rules of distribution where the intestate has left no lineal desoendants
W here intestate’s father is living, .

Where intestate’s father is dead, but his mother, brothers a.nd sister s
are living.

Where intestate’s father is dead, and his mother, a brother or s1ster,
and chlldren of any deceased brother or sister are living. .

Where mtestates father is dead, and his mother and the children of
. any deceased brother or sister are living.

Where intestate’s father is dead, but his mother is living and there
is no brother nor sister nor nephew.

Where intestate has left neither lineal descendant nor father nor mother,

Where intestate has left neither lineal descendant, nor parent, nor
brother nor sister. '

Children’s advancéments not to be brought into hetchpot.

Parr VI, , i
Of the Effect of Marriage and, Marviage Settlements on Property.
Rights of widower and widow respectively.

No rights to property not comprised in an antenuptlal settlement,
acquired by marriage bétween a person domiciled and a person
not domiciled in British India.

Settlement of minor’s property in contemplation of marriage.

Parr VIL
Of Wills and Codicils.
Persons capable of making Wills,
Testamentary guardian,
Will obtained by fraud, coercion or importunity.

Will inay be revoked or altered,
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SECTION.
: , " Parr VIIL .
| Of the Execution of wnprivileged Wills.
50. Execution of unprivileged Wills. o
51 Incorpofation of papers by reféfence.
Parr IXD
Of Privileged. Wills.
52, Privileged Will.
53. Mode of méking, and rules for exechtihg, privilégéd Wills,
PART. X
Of the Aitestation, Revocation, Altemtzon afnd Revwal of Wills.
54; Effect of gift to attesting witness.
55. Witnessnot dlsquahﬁed by mterest or by bem(‘f executor
56. Revocatlon of W]ll by testator’s marrlaae o
" “Power of appomtment defined.’
57. Revocation of unprnlleged Will or COdlCll ‘
58, Effect of obhteratlon, mterlmeatlon or altera.tlon in unpuvdeoed Will.
59. Revocation of privileged lel or Codlcll
60. Revival of unpnvﬂecred will,
‘Extent of revival ‘of Will or Codicil partly revoLed and a.fterward%
wholly revoked o .
PART XI
Of the Construction of Wills.
61. Wording of Wall. i
62. Enquiries to determine questions as to obJect or subject of Will,
63. Misnomer or misdescription. of object.:
64. When words may be supplied.
65. Rejection of erroneous particulars.in description. of subject:
6. When part of description may not be rejected as erroncous.
67. Extrinsic evidence admis‘sible 1. case of latent ambigaity.
58, Exirinsic evidence um(um\\\i le in cases of patent ambignity or deficieney,
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SECTION. :
69. Meaning of any clause to be collected from entire Will.
70, When words may be upderstood in a restricted sense, and when i a
sense wider than usual.
71. Where a clause is open to two constructions, that which has some effect
, is to be preferred.
72. No part of Will to be rejacted, if reasonable construction can be put *
on it. ‘
783: Interpretation of words repeated in different parts of Will.
74. Testator’s intention to be effectuated as far as possible.
75. The last of two inconsistept elauses prevails.
76.  Will or bequest void for uncertainty.
77, Words describing subject refer to property answering that desecrip-
tion at testator’s death,
78. Power of appointment executed by general bequest.
79. Implied gift to the objects of a power in default of appointment.
80. Bequest to “heirs,” &c., of a particular person without qua,l:xfying terms.
81. Bequest to “ representatives,” &c., of a particulér person.
82, Bequest without words of limitation.
83. Bequest in the alternative.
84, Tffect of words deseribing a class added to a bequest to a person.
85. Bequest to a class of persons under a general description only.
86, Construction of terms.
87. Words expressing relationship denote only legitimate relatives, or fail-
’ ing such, relatives reputed legitimate.
88. Ruley of construction where a Will purports to make two bequests
to the same person.
80, Constitution of residuary legatee.
90. Property to which a residuary legatee is entitled.
91, Time of vesting of legacy in general terms.
92. In what case a legacy lapses. .
93. A legacy does not lapse if one of two joint legatees die before the
testator.
94, Effect in such a case, of words showing testator’s intention ‘that the

sharss should be distinet.
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SECTION
95, When lapsed share goes as undisposed of. .
96. When a bequest to testator’s child or lineal descendant does not lapse
on his death in testator’s lifetime. : _ -
97. Bequest to A for the benefit of B does not lapse by A’s death in
testator’s lifetime.
T 98, Survivorship in case. of bequest to a described class.
Part XII
Of wvoid Beguests.
99. Bequest to a person. by a particular description, who is not in existence
at the testator’s death. v
100. Bequest to a péx‘spu nob in existenee at the testator’s death, subject to a
prior bequest,
101, Rule against perpetuity.
102, Bequest to .a class, some of whom may come under the rules in
Sections 100 and 101, ‘
103. Bequest to take effect on failure of bequest void under Sections 100, ;
101 or 102. ’ : ' : ;
104.  Effect of direction for accumulation, l
105.  Bequest to religions or charitable uses.
Parr XIIL
Of the Vesting of Legacies.
106. Date of vesting of legacy when payment or possession posiponed. .
107. Date of vesting when legacy is contingent upon a speciﬁéd uncertain
event.
108.  Vesting of interest in a bequest to such members of a class as shall
have a.ttained a particular age. ‘
Parr XIV. ’ '
_ Of Onerous Bequests. -
109. Onerous bequest. '
110. One of two separate and mdependent bequests to same person may be

accepied, aad the other refused,

,
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BSECTION.

Pant XV,
Of Contingent Bequésts.

111. Bequest contingent upon a specified uncertain event, no time being
mentioned for its occurrence.

112. Bequest to such of certain persons as shall be surviving at some period
notb specified. '

]

Parr XVI
Of Conditional Bequests.
113. Bequest upon impossible condition,
"114. ‘Bequest upon illega! or immoral condition.
115. Fulfilment of condition precedent to the vesting of a legacy.
116. Bequest to A and, on failure of the prior bequest, to B.

117.  Case in which the second bequest shall not take effect on failure of the
v first, . '

118. Bequest over, conditional upon the happening or not happening of a
specified uncertain event. '

119. Condition must be strictly fulfilled.
120. Original bequest not affected by -invalidity of second.

121. Bequest conditioned that it shall cease to have effect in case a speci-

fied uncertain event shall happen or not happen.
122.  Such condition must not be invalid under Section 107,

123. Result of legatee rendering impossible or indelinitely postponing an
act for which no time is specified and on the non-performance
of which the subject-matter is to go over.

124, Performance of condition, precedent or subsequent, within specified time.

Further time allowed in case of fraud.

Part XVIL
Of Bequests with Directions as to Application or Enjoyment.
125, Direction that funds be.employed in a particular manner following an
. absolute baquest of the same to or for the benefit of any person.
126.  Direction that a mode of enjoyment of absolute bequest is to be re-
. stricted, to secure a specified benefit for the legatee,
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SECTION.
127. Bequest of a fund for certain purposes; some of which cannot be fulfiiled.

Parr XVIIL
Of Bequests to an Executor,

128. Legatee named as executor cannot take unless he shows intention to
) act as exceutor. :

Part XIX.
Of Specific Legucies.
129. Specific legacy defined.
130. Bequest of a sum certain where the stocks, &c, in which itis invested
are described.
131, Bequésf. of stoek where the testator bad at the date of his Will an
equal or greater amount of stock of the same kind.

132. Bequest of money where it isnot tobe paid until some part of,the
testator's property shall have been disposed of in a certain way.

133. When enumerated articles are nog to be deemed to be specifically
bequeathed. :

134, Retention in form of specific bequest $o several persons in succession.
135. Sale and investment of proceeds of property bequeathed to two or more
persons in succession.

. 186. Where there is a deficiency of assets to pay legacies, specific legacy not-
liable to abate with general legacies. ‘

Part XX.
Of Demonstrative Legacies.
187. 'Demonstrative legacy defined.

138. Order of payment when legacy is directed to be paid out” of a fund the
subject of a specific legacy.

Part XXI.
Of Ademption of Legacies.

139,  Ademption explained.
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SECTION.
140. Non-ademption of demonstrative legaoy.

141,  Ademption of specific bequest of right to receive something from a third

party. ’ :

142., Ademption pro famfo by testator’s receipt of part of entire thing
specifically bequeathed.

143, Ademption pro tanfo by testator’s receipt of portion of an entire fund of -

which a portion has been sPeciﬁca,Uy bequeathed.

144. Order of payment where a portion of a fund is specifically bequeathed
to one legatee, anda legacy charged on the same fund to
another, and the testator having received a portion of that fund,
the remainder is insufficient to pay both legacies.

145. Ademption where stock, speciﬁéally bequeathed, does not exist at testator’s

death.

146. Ademption pro fanfo where stock, specifically bequeathed, exists in part
only at testator’s death.

147.. Non-ademption of specific bequest of goods deseribed as connected with a
certain place by reason of removal.

148:  When removal of thing bequeathed does not constitute ademption.

149. When theAt_birug bequeathed is a valuable to be received by the testator
- from a third person ; and the testator himself, or his representa-

tive, receives it
.

150. Change by operation. of law of subject of épeciﬁc bequest between date
of Will and testator’s death.

151. Change of subject without testator’s knowledge.

- 152. Stock specifically bequeathed, lent to a third party on condition that it
' shall be. replaged,-

153. Stock specifically bequeathed, sold but- replaced and belonging to: the
testator at his death.

Fart XXII :
or il;e Payment of Liabilities in respect of the Subject of « Bequest.
154. Non-liability of executor to exonerate specific legatees.

155. Completion of testator's title to things bequeathed to be at cost of his
eslate,

H
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SECTION.
156, Exoneration of legatee’s immoveabla property for which land revenue or
" rent is payable periodically.
157. Txoneration of specific legatee’s stock in a Joint Stock Company.
Pare XXIIL
()f Bequests of Things described in general Te; ms.
158. Bequest of thing described in general terms.
Parr XXIV, :
Of Bequests of the Interest or Produce of a Fund.
159, Bequest of the interest or produce of a fund, |
Part XXV,
\ Of Bequests of Annuwities.
160, Annuxty created by Will is payable for life only, unless a contrary
‘ intention appears by the Will,

161, Period of vesting where Will directs that an anruity be provided ouf of
the proceeds of property, or out of property generally, or where
money is bequeathed to be invested in the purchase of an
annuity.

162, Abatement of annuity. .

163.

Where there isa gift of an annuity, and aresiduary gift, the whole of the
annuity to be first satisfied.

Part XXVIL
Of Legacies to Creditors and Portioners,

164:. . Creditor primd facie entitled to legacy as well as debt.

165,

Child primé facie entitled to legacy as well as portion.

166. No ademption by subsequent provision for legatee,

167,

Part XXVIL
Of Election.

Circumastances in which election takes place.
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SECTION. , .
168. Devolution of interest relinquished by the owner.
169. Testator’s belief as to his ownership immaterial. .
170. Bequest for a man’s benefit how regarded for the purpose of election.
171. A person deriving a benefit indirectly not put to his election,
172. A person taking under a Will in his individual capacity, may in 3nother
character elect to take in opposition to it.
173.  When acceptance of a benefit given by a Will constitutes an election
to take under the Will,
174. Presumption arising from enjoyment by legatee for two years.
175, Confirmation of bequest by act of legatee. ‘
176. When testator’s representatives may call upon 1egatee to elect.
; Effect of - non-compliance with their request within a reasonable time,
177, Postponement of election in case of disability.
Parr XXVIIL
_Of Gifts in Contemplation of Death.
178. Prop.erty' transferable by gift made in contemplation of death.
When a gift_‘isA said to be made in contemplation of death.
Such gift resumable.
When it fails.
Part XXIX, o
or Qrant of Probate and Letters of A‘dmiﬁz‘stmtéon.
179. Oharaoﬁer and property of executor or administrator as such.
180. Administralion with copy annexed of authen ticated copy of Will pwv
abroad. .
181. Probate to be granted to executor appointed by Will. )
182, Appointment express or implied.
183. Persons to whom probate caanot be granted.
184.  Grant of probate to several executors simultaneously or at different times.
185, Separate probate of Codicil discovered after grant of probate.

Procedure when different executers are appointed by the Codicil.
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SECTION.
186. Accrual of representation to surviving executor.

187. No right as executor or legatee can be estabhshed unless probate or
letters of administration shall have been granted by a
competent Court.

]VS‘S. Probaue estabhshes the Will from testator s death,
189. Persons to whom letters of administration may not be granted.

190. No right to intestate’s property can be established, unless administra-
tion previously granted by a competent Court.

19}, From what period letters of admimistration entitle administrator:
to intestate’s rights,

192.  Acts of administrator not _v'alidated,' by letters of administration.

193. Grant of administration where executor has nqt_rehqunced,
Exception.

194. Form and effect of renunciation of executorship.

195. . Procedure where executor renounces or fails to accept within the time
limited. )

196. Grant of administration to universal or reSidua.ry'l'egatee.

197. Right to administration of re presentatlve of deceaséd residuary.
legatee.

198. QGrant of administration when there is no executor, nor residuary
legatee, nor representative of such legatee.

199. CQitation to be issued before grant of administration to any legatee
other than universal or residuary.

200. Order in which connections by marriage or consanguinity are entltled
. to admmmtratmn '

207. Admlmstratlon to be aranted to widow unloss Court see cause to-
exclude her.

202. Persons assoclated with wido_w in administration.
903. Grant of administration where no widow, or widow exciuded.
Proviso. | . oo
204. Dececased’s kindréd of equal degree, equally entitied to. ad!;jilliggl~ati011,
205! Rig.ht of widower to admi_nistmtiou of wife’s estate, |

906. Grant of administration to a ereditor.




SECTION.

207. °

208,
209.
210.
211,

212.
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Where deceased has left property in British India, administration ‘must
be granted according to the foregoing rules. ‘

Parr XXX,
Of Limited Grants,

(a). Grants Limited in Duration.

Probate of copy or draft of lost Will.

Probate of contents of lost or destroyed Will.
Probate of copy where original exists.
Administration until the Will be produced.

(6.) Grants for the Use and Benefit of Others having Right.

Administration, with the Will annexed, to attorney of an absent
executor. .

Administration, with the Will annexed, to attorney of an absent person,
who, if present, would be entitled to administer.

Administration to attorney of absent person entitled to administer in
case of intestacy.

Administration during minority.

Administration until one of several minor executors or residuary
legatees attaing majority.

Administration for use and benefit of lunatic jus habens.

Administration pandente life,

(c). For Special Purposes.

Probate limited to purpose specified in the Will,

Administration with the Will annexed limited to a particular purpose.

Administration limited to property in which a person has a beneficial
interest.

Administration limited to a suit.

Administration limited to the purpose of becoming a party to a suit to
be brought against administrator. ‘

Administration limited to collection and preservalion of docoased s
property.

Appointment as administrator, of person other than the one who under
ordinary circumstances would be entitled to administration,

B
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SECTION.
(d). Grants with Exception. ' ’
226. Probate or administration with the Will annexed, subject to exception.
227. Administration with exception.
(¢). Grants of the Rest.
228, Probaie or administration of the rest.
(). Grants of Effects unadministered.
229, Grant of effects unadministered.
230. Rules as to grants of effects unadministered.
231. Administration when a limited grant has expired, and there is still some
‘ part of the ‘estate unadministered. ‘
(9). Alteration in Grants.
232. 'What errors may be rectified by the Court.
283. - Procedure where Codicil discovered after grant of administration with
Will annexed. R
(%). Revocation of Grants.
234. Revocation or annulment for just cause, of grant of probate or
' administration,
Just cause.
Part XXXI.
or the Practzce in granting and revoking Probates and Letters of
Administration.
- 2385. Jurisdiction of District Judge in-granting and revoking probates and
letters of administration.
236. District Judge’s powers as to the grantmg of probate and administra-
tion.
237. District Judge may order any person to produce testamentary papers.
238, Proceedings of District Judge’s Court in relation to probate and
; administration. :
239. When and how District Judge is to 1nterfere for ‘the protectlon of
property.
240. Probate or administration may be granted by District J udue ‘when
testator or intestate at bis death had a fixed dwelling or any
o property within the jurisdiction. '
241, When application is made to the Judge of a Dlstuct in which the
. deceased had no fixed abode.
242, Conclusiveness of probate or letters of administration,

P A ST

R
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SECTION.
243. Conclusiveness of application for probate or administration, if ploperly
made and verified.
244, Petition for probate,
245, In what cases translation of Will to be annexed to the petition.
Verification of translation made by any person other than the
Court translator.
946, Petition for letters of administration.
947, Petition for probate or letters of admlmstratlon to be’ swned and
verified.
9248, Verification of petition for probate by one of the witnesses to the Will. -
249. Punishment for making false averment in petition or declaration.
9250. District Judge may examine petitioner in person and require further
' evidence, and issue citations to inspect the proceedings.
~ Publication of citation,
251. Caveat against grant of probate or administration,
252. Form of caveat. . .
253. After entry of caveat, no proceeding to be taken on the petition until
after notice to the caveator. ’
254. Grant of probate o' be under seal of the Court.
From of such grant,
955, Grant of letters of administration to be under seal of Court.
From of such grant.
256. Administration bend.
257. Assignment of administration bond.
958. Probate not to be granted until after seven days, and letters of admin-
istration until after fourteen. days, from the testator's or intestaie’s
death. .
259. Filing of original Wills of which probate or letters of administration
with Will annexed have been granted. '
260. Grantee of ploba,te or letters of administration shall alone have power
to sue, &c., until the same shall have been revoked.
261. Procedure in contentious cases. '
262. Payment to executor or administrator before probate or letters of
admmlsmatlon revoked.
~ Right of such executor or administrator to recoup himself for payments.
.263. . Appeals from orders made by District Judge under powers conferred by
this Act.
264

ACT NagX op 1865, S

Concurrent jurisdiction of High Court,
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‘ SECTION. ‘
Parr XXXIL
Of Executors of their own Wrong.
265.- Executor of his own wrong.
266. Liability of an executor of his own wrong.
Parr XXXIII.
‘Of the Powers of an Ezecutor or Administrator.
‘ 267. In respect of causes of action surviving the deceased, and rents due at
the time of his death.
268. Demands and rights of action in favour of or against deceased, survive
, to and against his executor or administrator.
269. Power of executor or administrator to dispose of deceased’s property.
1270, Purchase by executor or administrator of deceased’s property.
271. . Powers of several executors or administrators, exerciseable by one.
. 279. Survival of powers on death of one of several executors or administrators.
273. Powers of administrator of effects unadministered.
274, Powers of administrator during minority.
275,  Powers of married executrix or administratrix,
‘ Part XXXIV.
Of the Duties of an Ezecutor or Administrator.
276. Asto deceased’s funeral.
277. Inventory and account. ; N
978. Duty of executor or administrator as to property of, and debts owing to,
the deceased. : .
279. Expenses to be pald before all debts. ]
280, Expenses to be paid pext after such expenses.
281. Wages for certain services to be next paid, and then the other debts.
1982, Save as aforesaid, all debts to be paid equally and rateably.
283. Application of moveable property to payment of debts, where the
) deceased’s domicile was not in British India.
284, Creditor paid in part under Section 283 to bring such pa.ym‘ént nte £

account before sharing in proceeds of immoveable property.




ACT No. %-wr 15065,

61
SECTION.
285. Debts to be paid before legacies. ‘
286, Executor or administrator not bound to pay legacies without indemnity.
287. Abatement of general legacies.
Executor not to pay one legatee in preference to another.
288. Non-abatement of specific legacy when assets sufficient to pay debts.
'289. Right under demonstrative legacy, when the assets are sufficient to
pay debts and necessary expenses.
290. Rateable abatement of specific legacies.
291. Legacies treated as general for purpose of abatement.
Parr XXXV,
Of the Ezecutor’s dssent to a Legacy.
292. Executor’s assent necessary to complete legatee;s title.
293. Effect of executor’s assent to specific legacy.
Assent may be verbal, and either express or implied.
294. Conditional assent. )
295, ;Assent.of executor to his own legacy. .
Implied assent. '
296. Assent of executor gives-effect to legacy from testator’s death.
297. Executor not bound to pay or deliver legacies until after one year from
testator’s death.
Part XXXVIL .
Of the Payment and Apportionment of Annuities. .
298. Commencemeni of annuity when no time fixed by Will. = -
299. When payment of annuity to be paid quarterly or monthly first falls due.
300, Dates of successive payments when first payment of an annuity
directed to be made within a given time, or on a day certain,
Apportionment where annuitant dies between times of payment..
Parr XXXVIIL 7
Of the Investment of Funds to provide for Legacies.
301, Investment of sum bequeatied where a legacy, not specific, is given for

life.
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SECTION.
302. [nvestment of amount of general legacy to be- paid at a future time.
Intermediate interest. : SR
303. Procedure when no fund is charged with or appropridtéd to an annuity.
804, Transfer to residuary legatee of amount of contingent bequest.
305. Investment of residue bequeathed to a person for life, without direction
' to'invest in particular securities.
806. Investment of residue bequeatked to a person for life, with direction
to invest in specified securities. '
307. Time and manner of the conversion and investment.
Interest payable until investment.
808. Procedure where minor is entitled to immediate paymeni or possession
- of bequest, and there is no direction to pay to any person on his
hehalf.

Parr XXXVIIL
Of the' Produce and Interest of Legacies.

309. Legatee of a specific legacy éntitled to produce thereof from testator’s
death, ‘

310. Residuary legatee entitled to produce of residuary fund from testator’s
_ \ death.

811. Interest when no time is ﬁxed for pay ment of a general legacv

312. Interest when time has been fixed.

313, Rate of interest.

314. No interest payable on arrears of annuity within first year after testator’s

. death. |
Interest payable cn sum to be invested to produce annuity.

[PV
rd
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Parr XXXIX.
Of the Refunding of Legacics.

316, Refund of legacy paid under Judge’s orders.
317. No refund if legacy paid voluntarily.
318. Refund when legacy has . become due on performance of a condition
within further time allowed under Section 124
319, When each legatec is compellable to refund in proportion.
320. Distitbution of assets,
Creditor may follow assets.

%
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SECTION,

)
[\

Within what period a creditor may call upon a legatee to refund.

]
v
o

When a legatee who has not received payment or who has been compelled
to refund under Section 321, cannot oblige one who has received
payment in full to refund. '

323. When an unsatisfied legatee must first proceed against executor, if

solvent,.
324. Limit to the refunding of one legatee to another.
325. Refunding to be without interest. ,

326. Kesidue of the deceased’s property after usual payments to be paid to
residuary legatee,

Part XL.
Of the Liability of an EreCZLtor or Administrator for Devaétatian.
327. Liability of executor or administrator for devastation.
328. For neglect to getin any part of the deceased’s property

!

Part XLI.

Miscellaneous.

329. Stamps and fees on instruments mentioned in this act.
330. faving of rights, duties, and privileges of Administrator-General. -

331. Succession to properﬁy of Hindds, Muhammadans or Buddhists, and
certain Wills, intestacies and marriages, not affected by ‘this
Act, k -

332. Power of Governor-General to exempt any race, sect or tribe in Britisa
India from the operation of this Act.
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ACT No. X or 1865.

PassEp BY THE GOVERNOR-GGENERAL OF INDIA IN COUNCIL.

(Received the assent of the Governor-Gencral on the 16¢h March 1865).

An Act to amend and define the Law of Intestate and Testamentary Succession
wmn British India.

WuEeRrEas it is expedient to amend and define the
rules of law applicable to Intestate and Testamentary Suc-
cession in British India; It is enacted as follows:—

Preamble.

PART I
Preliminary.

1. This Act may be cited as “ The Indian Succession

Short Title. :
’ Act, 1865.”

- . ] o 1a oY
s Act to con 2. EX(.zept as pro'wded by this Act or l?y any OF}J@*
stitute the law of Briv, law for the time being in force, the rules herein contained
18 ndala m cases o
Intestateor Testament.  Shall constitute the law of British India applicable to all

ary Succession.
Ty Pueeession cases of Intestate or Testamentary Succession.’

3. In
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3. 1In this Act, unless there be something repugnant
in the subject or context—
Words importing the singular number include the plural : words im-
“ Number.” porting the plural number include the singular ; and words
“ Gender.” 1mport1htr the ‘male sex include females. ’

Interpretation Clause.

« Person” includes any Company or Association,

“Person.” h

or body of persons, Whether incorporated or not.
“Yearr . “ Year and “ Month respectwely mean a year and
“ Montb.” . month reékoned according to the British Calendar.

« Immoveable pro- s Immoveabie propcrty” ‘inclu'dcsvlund. incorporcal
perty.” tenements and things attached to ‘the carth, or perma-
nently fastened to anything which is attached tovthe earth. '

« Moveable proper- - ¢ Moveable property’ means property of every de-
ty.” ‘ f scrlp’aon except immoveable property.

. N . e e ) ., .
¢ Pro_vmee” mclude‘s any dmslon of British India

« Province.” o
roviiee having a Court of the last resort.

¢« British India” means the Territories which are or may become vested
in Her Majesty or her successors by the Statute 21 and 22
Vie., Cap. 106 (dn Act for the better Government of
ITndia) other than the Settlement of Prince of Wales’ Island, Singapore, and
Malacea.

« British India.”

Disteiot Judeo” “ District Judge” means the Judge of a princi'pal
¢ District Judge.” .. . . . . me e
& Civil Court of original jurisdiction.
« Minor” “ Minor” means any person whe- shall not have com-
. % Minority.”™ pleted the ageof eighteen years, and “minority” means

the status of such person.

€A1
vy 113
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“Will” means the legal declaration of tae ntentions
of the testator with respect to his property, which he
desires to be carried into effect after-his death.

WilL."

¢ Codicil” means an instrument made in relation
to a Will, and explaining, altering, or adding to its dis-
ositions. It is considered as forming an additional part of the Will,

“ Codicil.”

“Probate” means the copy of a Will certified under
the seal of a Court of competent jurisdiction, with a grant
of administration to the estate of the testator.

« Probate.”

“ Executor” means a person to whom the execution
of the last Will of a deceased person is, by the testator’s
appointment, confided. ' o

« Executor.”

« Administrator” means a person appointed by competent authority to
administer the estate of a deceased person when there

¢ Administrator.” .
18 no executor.

And in every part of British India to which this “Act shall -extend,
“Local Govern Local Government” shall mean the person authorized
ment.” by law to administer Executive Government in such part ;
“ High Court.” and “ High Court” shall mean the highest Civil Court
of Appeal therein. ‘

4, No person shall, by marriage, acquire any interest in the property of
Interests and powers the p?rson whom he or she marries, nor become incapable
?Ot acquired nor lost of doing any act in respect of his or her own property,
’)y marrage. - . F . N i
o which he or she could have done if unmarried.

PART 1.
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PART II.
OF Doicile.

5. Succession to »‘the.*iiﬁniovvé:é;blvé:’f'ﬁr‘o*fiérty' in British India of a person
Taw regulating suc- decea,sed is regulatedby the law of British India, wher-

cession to0 a deceased  gyer he may have had his domicile at the time of his
person’s  immoveable : :

and miveﬁblerperty, death. Succession to the moveable property of a person
respeclive.

pemEY: _deceased is regulated by the law of the country in which
he had his domicile at ‘the time of his death.

Illustrations.

(a.) A, having his domicile in British India, dies in France, leaving  moveable property in France,-
moveable property in'England, and property, both moveable and immoveable, in/British India. The
suceession to the whole is regula.ted by the law: of British- Indla

(8.) A, an Englishman having his domicile in France, diesin British India, and leaves property,
both moveable and immoveable, in British India. The succession to the moveable property is regulated
by the rules which govern, in France, the succession to the moveable property of an FEnglishman dying
domiciled . in France, and the succession to the immoveable property is regulated by the law of British
India. '

One domicile only af- 6. A person can only have one domicile for the
focts  succession  to . . i
moveables. purpose of succession to his moveable property.

%. The domicile of origin of every person of legitimate birth isin the
. .. countryin which at the time of his birth his father was .
Domicile of origin of L . . i .
person of legiumate domiciled: or, if he is a posthumous child, in the country
birth. . . . . . . .
" in which his father was domiciled at the time of the
father’s death.

Qlustration,

At the iime of the birth of A, bis father was domiciled in England. A’s domicile of origin isin
England, whatever may be the country iu which he was born.

8. The
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Donicile of orisia of 8: The domicile of origin of an illegitimate child

omicile of origin o [ . ce T ) . . . .

llegitimate child.” 1s In the country® in which, at the time of his birth, his
mother was domiciled.

“Continuance of domi- 9. The domicile of origin prevails: until a new
vile of origin. domicile has been acquired.

Acquisition of new 10. A man acquires a new domicile by taking up
domicile. his fixed habitation in a country which is not that of

his domicile of origin.

Ezplanation—A man is not to be considered: as having taken up his
fixed habitation in British India merely by reason of his residing there in
Her Majesty’s Civil or Military Service, or in the exevcise of any profession

or calling,

ITlustrations.

(¢) A, whose domicile of origin is in England, proceeds to British India, where he settles as a
Barrister or a Merchant, intending to reside there during the remainder of his life, His domicile is now.

in British Tudia,

() A, whose domicile is in England, goes to Austria, and enters the Austrian service, intending

to remain in that service. A hzs acquired a domicile m Austria.

(¢). A, whose domicileof origin is in France, comes to reside:in British India under an engagement
with the British Indian Government for a certain number of years. It is his intention to return to France
at the end of that period. He does not acquire a domicile in British India.

(d) A, whosc domicile is in Fingland, goes to reside in' British India. fr-the purpose of \\-'indin(_r'up
the affairs of a partnership which has been dissolved, and with the intention of returning to England
as soon as that:purpose-is accomplished. Ile does not by, such: residence acquire a.domicile in British India,

however long the residence may last.

() A, having gone to reside in British India under the circumstances mentioned inthe lL.st preceding

illustration, afterwards alters his intention, and takes np his fixed habitation i Beitish Indin. A has

acouired-a domicile in Britich Tndia,
|

() 4, whese

B
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() A, whose domicile is in the French Settlement of Chandernagore, is compelled by political
events to take refuge in Calcutta, and resides in Calgutta for many years in the hope of such political
changes as may enable him to return with safety to Chandernagore. He does not by such residence
acquire a domicile in British India.

(g) ' A, having come to Calcutta under the circumstanoes stated in the "last preceding illustration,
continues to reside there after such political changes have occurred as would enable him to return with
safety to Chandernagore, and he intends that his residence in Calcutta shall be permanent. A has
acquired a domicile in British India,

11. Any person may acquire a domicile in British India by making and
” depositing in some Office in British India (to be fixed
Special mode_ of ac- . ) ..
quiring  domicile in by the Local Government), a declaration in writing under
British India. . . . . . . .
his hand of his desire to acquire such:domicile, provided
that he shall have been resident in British India for one year immediately
preceding the time of his making such declaration.
12. A person who is appointed by the Government of one country to
Domicilenotacquired  be its ambassador, consul or other representative in another

by residence in a coun- ) . e
tryyrxi;reely s the 1o country, does not acquire a domicile in the latter country -

presentative of a foreign
Government, or by resi-

dence with him a5 part  appointment ; nor does ‘any other person acquire such
of bis family or as a

servant. domicile by reason only of residing with him as part of his
family or as a servant.

by reason only of residing there in pursuance of his

Continuance of new 13. A new domicile continues until the ff)rmer
d omicile. domicile has been resumed, or another has been acquired.

14. The domicile of a minor follows the domicile of
Minor’s domicile. . . . . .
the parent from whom he derived his domicile of origin.

Exception.—The domicile of a minor does not change with that of his

parent, if the minor is married or holds any office or employment in the

service of Her Majesty, or has set up, with the consent of the parent, in any
distinct business.

15, By




®
ACT No. X or 1865. 71
Domicile acquired by 15. By marriage 2 woman acquires the domicile of
a wolman on marriage. her hu sband, if she had not the same domicile before.
Wife's domicile dur- 18. The wife’s domicile during the marriage follows

ing marriage.

the domicile of her husband.

Ezception.—The wife’s domicile no longer follows that of her husband if
they be separated by the sentence of a compctent Court, or if the husband is
undergoing a sentence of transportation.

Except in casesstated, 17. Except in the eases above provided for, a
minor cannot acquire . . ) . A
a new domicile. peI’SOH cannot durmg manl’lty acqulre a new dOﬂ]lClle.

18 Aninsane person cannot acquire a new domicile
Lunatic’s acquisition  : ‘ . . .
o e ominile in any other way than by his domicile folllowmg, the
domicile of another person.

19. If a man dies leaving moveable property in
S ion t 2y e .. ..
“,jggfgjgﬁ;‘legrjpgf{y British India;in the absence of proof of any domicile
in British India, in ab- s . : | do . .
cence of proof of his elsewhere, suceession to the property is regulated by the
domicile elsewhere. law of British India. :

PART III.
Of Consanguinity.

20. Kindred or consanguinity 1s the connexion
Kindred or eonsane . ”
guinity. » or relation of persons descended from the same stock or
commop ancestor.

21. Tineal consanguinity is that which subsists Dbetween two persous,

. . one of whom is descended in a direct line from the other,
Lineal eonsanguinity.

as between a man and his father, grandfather, and

oreat-grandfather, and so upwards in the dircet ascending line ; or between
a man, hisson, grandson, great-grandson, and so downwards in  the
direct descending line. livery gencration constitutes a degree, either

ascending
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ascending or descending. A man’s father is related to him in the first degrec,
and so likewise is his son; his grandfather and grandson in the second
degree ; his great-grandfather and great-grandson in the third,

Collateral consangui- 22. Collateral consanguinity is that which subsists
nity. between two personswho are descended from the same
stock or ancestor, but neitlier of whom is descended in a direct line from
the other, For the purpose of ascertaining in what degree of Lindred any
collateral relative stands to a person deceased, it is proper to reckon upwards
from the person deceased to the common stock, and then downwards to the
collateral relative, allowing a degree for each person, both ascending and
descending.

28, For :he purpose of succession, there is no distinction between
Persons held forpur-  those who are related to a person deceased through his
"ﬁiﬁffl;‘ﬁiﬁi‘éf‘iﬁ‘lﬁ: father and those who are related to him through his
deceased. mother; nor between those who are related to him by
the full blood, and those who are related to him by thehalf blood ; nor -
hetween those who were actually born in his lifetime, and those who at the
date of his deatlt were ouly conceived in the womb, but who have been
subsequently born alive.

Mode of compiting 24. In the annexed table of kindred the degrees
degrees of kindred. are compuled as far as the sixth, and are marked by
numeral figures.

The person whose relativesare to be reckoned, and his cousin-german, or
first cousin, are, as shown in the table, related in the fourth degree ; there
being one degree of ascent to the father, and another tothe common ancestor
the grandfather ; and from him one of descent to the uncle, aund another to
the cousin-german ; making in all four degrees. .

A grandson of the brother and.a son of the uncle, ¢. e., a great-uephew
and a cousin-german, are in equal degree, being each four degrees removed.

A orandson of a cousin-german is in the same degree as the grandson

¢l a oreab-undle, for they are both in the sixth degree of kindred. ,
. TADLE
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PART 1IV.
. Of Intestacy.
As to what property 25. A man is considered to die intestate in respect
deceased person 1is : . : i
;Onsﬁger;g tol’h;f,e‘aield of all property of which he has not made a testamentary
intestate. disposition which is capable of taking effect.
Illustrations.

(a.) A has left no Will. He has died intestate in respect of the whole of his property.

(0.) A has left a Will, whereby he has appointed B his execu;cor; but the Wil contains no other
provisions. A has died intestate in respect of the distribution of his property.

(¢) A has bequeathed his whole property for an illegal purpose. A has died intestate in respect (f
the distribution of his property. ; -

{d) A has bequeathed 1,000! to B, and 1,000/ to the eldest son of G, and has made no other bequest ;
and has died leaving the sum of 2,000 and no other property. C died before A without having ever had
ason. A has died intestate in respect of the distribution of 1,0001.

26. Such property devolves upon the wife or husband, or upon those
Devolution of such WhO are of the kindred of the deceased, in the order and
property. according to the rules herein preseribed.

FEzplanation,.—The widow is not entitled to the provision hereby made
for her, if by a valid coutract made before her marriage she has been excluded
" from her distributive share of her husband’s estate.

2%. Where the intestate has left a widow, if he has also left any lineal
Where the intestate  descendants, oue-third of his property shall belong to his

has left a widow and . .. , . . .
lineal doscendants, or  Widow, and the remaining two-thirds shall go to his lineal

a widow and kindred ) 1 . W )
only. or a widow and descendants, according to the rules herein contained. 1f

no kindred. he has left no lineal descendant, but has left persons who
are of kindred to him, one-half ol his property shall belong to bis widow, and

the
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the other half shall go to those who are of kindred to him, in the order and
according to the rules herein contained. If he has left none who are of
kindred to him, the whole of his property shall belong to his widow.

28. Where the intestate has left no widow, his property shall go to his
lineal descendants or to those who are of kindred to him,

7 3 < . . - -
paarere the Intestate ¢ being lineal descendants, according to the rules herein
;V'il:l";ireedhe has left no  coptained : and if he has left none who are of kindred to

T .

him, it shall go to the Crown.

PART V.,
Of the Distribution of an Intestate's Property.
(a) Where he has left lineal descendants.

28. The rules for the distribution of the intestate’s property (after
deducting the widow’s share, if* he has left a widow)

Rules of distribution. < 1.
amongst his lineal descendants are as follows :—

30. Wherethe intestate has left surviving him a child or children, but
) no more remote lineal descendant through a deceased
Where the intestate . .. . .
has left a child or chil-  child, the property shall belong to his surviving child, if
dren only. ~ there be only one, or shall be equally divided among all his
surviving children.

31l. Where the intestate has not left surviving him any child, but has
left a grandchild ov grandchildren, and no more remote

Where the intestate - _—
has left no cuild, buta descendant through a deceased grandchild, the property
fﬂ?ﬁgﬁﬁf“ or grand- ]l belong to his surviving grandehild, if there be only
’ one, or shall be equally divided among all his surviving
grandchildren.

Hlustrationgs,
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Llustrations,

(2) A has three children, and nb more ; John, Mary, and Henry. They all die before the father,
John leaving two children, Mary three and ch' ry four. Afterwards A dies intestate, leaving those nine
grandehildren and no descendant, of any déceased grandehild, Bach of his grandchildren shall have one-
ninth.

¥

(0) Butif Henry has died, leaving no child, then the whole is equallv divided between the intes-

tate's five grandchildren, the children of John and Mary.

(¢) A has two childven, and no more; John and Mary. John dies before his father, leaving his wife
pregnant. Then A dies; leaving Mary surviving him, and in-due time a child of J ohn is born. A's pro-
perty is to be equally divided between Mary and such posthumous child, _ .

32. Inlike mannerthe property shall goto the surviving lineal descend-
Where the intestate  ants who are nearcst in degree to the intestate, where they

has left only great-. A . _ .
grandehildren or limeal  are all in.the degree of great-graudchildren to him, or are

descendants in 2 re-

woter degree, all 1v a more remote degree.

323. If the intestate has left Jineal descendants who do not all stand in
Where the intestate 1€ Sa e degree of kindred to him, and the persons through
leaves lineal descend- whom the more remote are descended from him are dead,

ants not all in the same . )
degrevolkindred tobim  the property shall be divided into such a number of equal
and  those through
whom the more remote Shares ag may correspond with the number of the lineal
descend are dead. descendants of the intestate wlho either stood in the nearest
degree of kindred to him at his decease, ox, having been of the like degree of
kindred to him, died before him, leaving lineal descendants who survived hiwm ;
and one of such shares shall be allotted to each of the lineal descendants who
stood in the nearest degree of kindred to the intestate at his decease; and one
of such shares shall be allotted in respect of each of sach deceased lineal
descendants ; and the share allotted in respect of each of such deceased lineal
descendants shall belong to his surviving child or children or more remote
lineal descendants, as the case may be; such surviving child or children or
more remote lineal descendants always taking the share which his or their
parent or parents would have been entitled to respectively if such parent or
parents had survived the mtestate,

‘ Lllusivations..
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Jllustrations.”

() A had three children, John, Mary, and Henry; Joun died, leaving four children, and Mary died, . ‘
Jeaving one, and Henry alone survived the father. On the death of A intestate, one-third is allotted to
Henry, one-third to John's four children, and the remaining third to Mary’s one child.

(3) A left no child, but left eight grandchildren, and two children of a deceased grandchild. The
property is divided into nine parts, one of which is allotted to each grandchild ; and the remaining one-ninth
is equally divided between the two great-grandchildren.

(¢) A bas thiree children, John, Mary, and Henry. John dies leaving four children, and one of John’s
children dies leaving two children. Mary dies leaving one child. A afterwards dies intestate. One-third
of his property is allotted to Henry ; one-third to Mary's child ; and one-third is divided into four parts,
one of which isallotted to each of John’s three surviving children, and the remaining part is equally
divided between John's two grandchildren.

1)  Where the Intestate has left no lineal descendants.

34. Where an intestate has left no lineal descendants, the rules for the
Rules of distribu-  distribution of his property (after deducting the widow’s
tion where the in- . - -
testate has lefi no share, if he has left a widow) are as follows :—
lineal descendants.

Where  infestate's 35. Ifthe intestate’s father be living, he shall succeed
father is living. to the property,

36. If the intestate’s father is dead, but the intestate’s mother is
Where ~ intestate’s living, and there are also brothers or sisters of the intes-
father is dead but his - . T, e 1 g .
mother, brothers and vate living, and there is no child living of any deceased
sisters are living. brother or sister, the mother and each living brother or

sister shall succeed to the property in equal shares.

Tilustration.

A dies intestate, survived by his mother and two brothers of the full blood, Jolm and Hemry, and
pizter dary, who is the daughter of dis mother, but not of his father.  The mother takes one~fourth, each

Dbrother takes ona-fourth, and Mary, the sister of half blood, takes one- fowrth.

. It
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37. If the intestate’s father is dead, but the intestate’s mother is living,
Where intestate's and 1f any brother or sister, and the child or children of
father is dead and his . ) . . . . ’
mother, a brother or 80y brother or sister who may have died in the intestate’s
e domansod. oty lifetime are also living, then the mother and eack living
or sister are living. brother or sister, and the living child or children of each
deceased brother or sister, shall be entitled to the property in equal shares,
such children (if more than one) taking in equal shares only the shares whiel

their respective parents would Lave taken if living at the intestate’s death.
Illustrution,

" A the intestate leaves his mother, his brothers John and Henry, and also ome child of a deceased
sister Mary, and two children of George, a deceased brother of the half blood, who was the son of his father
but not of his mother., The mother takes one-fifth, John and Henry each take one-fifth, the child of Mary
takes one-fifth, and the two children of George divide the remaining one-fifth equally between them,

- 88. If the intestate’s father is dead, but the intestate’s mother is
Where  intestate's 1iving, and the brothers and sisters are all dead, but all or
f;}f};ﬁ:;,,‘saﬂ?iﬁ;“‘eh};{f any of them have left children who survived the intestate,

g“e“ of any deceased  the mother and the child or childrea of each deceased
rother or sister are . ] .

living. brother or sister shall be entitled to the property in equal
shares, such children (if more than one) taking in equal shares only the shares
which their respective parents would have taken if living at the intestate’s

death.

Illustration.

A the intestate leaves no brother or sister, butleaves his mother and one child of a deceased sister
Mary, and two children of a deceased brother George. The mother takes one-third, the child of Mary
takes one-third, and the children of George divide the remaining one-third equally between them.

36, If the intestate’s father is dead, but the in-

Where intestate's fa-

ther is dead, but his testate’s mother is living, and there 1s neither brother
wother is living and ] ] ) ’

thoxe is no brother nor  1OY sister, nor child of any brother or sister of the in-
sister nor ncplhew,

testate, the property shall beloiig to the mother.
40. Where
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40. Where the intestate has left neither lineal descendant nor father

nor mother, the property is divided equally between his
* Where intestate has . : :
lefo neither lineal de- Drothers and sisters and the child or children of such of

fﬁi{‘f;“t por fathernor ¢} e as may have died before him, such children (if more

than one) taking in equal shares only the shares which
their respective parents would have taken if living'at the intestate’s death.

4). If the intestate left neither lineal descendant,
Where intestate b . .
16t beithor Lineal de. DOT parent, nor brother, mnor sister, his property shall be
scendant, nor parent, L ; ! : T .
seendant, ror Peew divided equally among those of his relatives who are in the

nearest degree of kindred to him.
Ilustrations.

(¢) A, the intestate, has left a grand-father and a grand-mother, and no other relative standing- in
the same or a nearer degree of kindred to him. They, being in the second degree, will be entitled to the

property in equal shares, exclusive of any uncle or aunt of the intestate, uncles and aunts being only in
the third degree.

(0) A, the intestate, has left a great-grandfather ov great-grandmother, and uncles and aunts, and no

other relative standing in the same or a nearer degree of kindred to him. . All of these being in the third
degree shall take equal shares.

(¢) A, the intestate, left a great-grandfather, an uncle, and a nephew, but no relative standing in a
nearer degree of kindred to him. All of these beingin the third degree shall take equal shares.

(d) Ten children of one brother ot sister of the intestate, and one child of another brother or sister
of the intestate, constitute the class of* relatives of the nearest degree of kindred to him. They shall each -
take one-cleventh of the property.

42. Where a distributive share in the property of a person who has

died intestate shall be claimed by a child, or any descend-

Children’s advance- * ant of a child of such person, no money or other property
ments not to be brought . . . . 9. . .

into hotchpot. which the intestate may during his life have paid, given,

or settled to or for the advancement of the child by whom

or by whose descendant the elaim is made, shall be taken into account in

estimating such distributive share. '

PART Y1,
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PART VL
. Of the Effect of Marriage and Masriage Seltlements on Propert'y., :

£ Rights of widower 43 The husband surviving .his wife.ha.s the same
]and widow respective- rights-in respect of ‘her property, if she die intestate, as
- the widow has in respect of her husband’s property, if he
die intestate. '

44, If a person whose domicile is not in British India marries in Brit-
) ish lndia a person whose domicile is in British India,
No rights to proper- . . 1 . . . )
iy not comprised in an  Deither party acquires by the marriage any rights in respect
te-nuptial settlement, . 4
ifq(f,,'fgg ﬁi‘ys"’m;f;‘;;e of any property of the other party not comprised in a set-
between a person do-- ; : . 3
micled and & person tlement made previous to .the marriage, which he or she
not domiciled in British  would not acquire thereby if both were domiciled in British

India. . - C
India at the time of the marriage.

45. The property of a minor may be settled in contemplation of mar-
plosgglfymli“g;ft’;‘;’g’l’;f " riage, provided the settlement be made by the min_’or with
tion of marriage. the approbation of the minor’s father, or if he be dead or

absent from British India, with the approbation of the High Court,
PART VIL

Of Wills and Codicils.

Pgréons' capable of
making Wills. may dispose of his property by Will.

Pxplanation 1.—A married woman may dispose by Will of any property
which she could alienate by her own act during her life.

Eazplanation 2.—Persons who are deaf, or dumb, or blind are not thereby
incapacitated for making a Will if they are able to know what they do by it.
Laplanation

46. Every person of sound mind and not a minor"
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Hxplanation 3.—~Qne whao is ordinarily insane may make a Will during
an interval in which e is of sound mind. '

Ezplanation 4.—No person can make a Will while he is in such a state
of mind, whether arising from drunkenness, or from illness, or from any other
cause, that he does not knew what he is doing,.

Lllustrations,

(a) A can perceive what is going on in his immediate neighbourhood, and can answer familiar ques-
tions, but has not a competent understanding as to the nature of his.property, or the persons who are of
kindred to him, or in whose favour it would be proper that he should make his Will. A cannot make a
valid Will,

(6) A executes an instrument, purporting. to be his Will, but he does not understand the nature
of the instrument nor the effect of its provisions. This instrument is not a valid Will.

(¢) Ahbeing very feeble and debilitated, but capable of exercising a judgment as to the proper mode
of disposing of his property, makes his Will. This is a valid Will.

47, A father, whatever his age may be, may by Will appoint a guar-

Testamentary Guar-  01an or guardians for his child during minority.
dian, .

48. A Will or any part of a Will, the making of which has been
Will  obtained by caused by fraud or coercion, or by such importunity as
{I:‘(‘)lll‘lt-ctll,ni(t:sfbmon oM takes away the free agency of the testator, is void.

1llustrations.

(a) A falsely and knowingly represents to the testator that the testator’s only child is dead, or that
he has done some undutiful act, and thereby induces the testator to make a Will in his, A’s favour; such
Will has been obtained by fraud; and is irnvalid.

(b) A by fraud and deception prevails upon the testator to bequeath a legacy to him. The bequest
is void: '

{¢) A, bLeing & pris

© by lawlul anthority, makes his Willl The Will is not invalid by reason of
the inprisonment. )

td) A
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(d) A threatens to shoot B, or to bum- hls house, or to cause him to be arrested on a criminal charge,
unless he makes a bequest in favour -of - C ‘B in -cobsequence makes a bequest in favour of C. The -
bequest is void, the making of it having beerr caused by coercion.

- (¢) A being of sufficient mtellect if dlsturbed by the influence of others, to make a Will, yet being
somuch under the control of B that he i isnot.a free agent, makesa W)ll dictated by B. It appears that
}fe would not have executed the Will but for fear of B. The Willis invalid.

(f) A being in so feeble & state of health as to be unable to resist importunity, is pressed by B to
make a Will of a certain purport, and does so merely to purchase peace, and in submission to B. The Will
i8 invalid. '

() A beingin such a state of health as to be capable of exercising his own judgment and volition,
B uses urgent intercession and persuasion with him to induce him to make a Will of a certain purport. A,
in consequence of the intercession and persuasion, but in the free exercise of his” judgment and volition,
makes his Will in the manner recommended by B. The Will is not rendered invalid by the intercession

and persuasion of B.

(%) A with a view to obtaining a legacy from B, pays him attention and flatters him, and thereby
produces in him a capricious partiality to A. B, in consequence of such attention and flattery, makes
his Will, by which be leaves a legacy to A. The bequest is not rendered invalid by the attention and
flattery of A. : : #

49, A Will is liable to be revoked or altered by the maker of it at any

Will maybe revoked  bime When he is-competent to dispose of his property by
or altered. Will.

PART VIIL
Of the Execulion of unprivileged Wills.

BQ Every testator, not being a soldier employed in an expedition, or

.. engaged in actual warfare, or a mariner at sca, must exe.

Execution of unpri- A . R . i ’
vileged Wills. cube his 'Will according to the following rules :—

First—The testator shall sign or shall afhx his mark to the Will, or
it shall be signed by some othier person in his presence and by his direction.
Secorid,
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Second.—The signature or mark of the testator or the signature of the
person signing for him shall be so placed that it shall appear that. it was-
intended thereby to give effect to the writing asa Will.

Third.—The Will shall be attested by two or more witnesses, each of
whom must have seen the testator sign or affix his mark to the Will, or have
seen some other person sign the Will in the presence and by the direction of
the testator, or have received from the testator a personal acknowledgment of
his signature or mark, ot of the signature of such other person; and each of
the witnesses must sign the Will in the presence of the testator, but it shall
not be necessary that more than one witness be present at the same time, and
no particular form of attestation shall be necessary.

B1. If a testator, in a Will or Codicil duly attested, refers to any other
Tncorpovation of pa- document then actually written, as expressing any part of
pers by reference. his intentions, such document shall be considered as form-

ing a part of the Will or Codicil in which it is referred to.

PART IX.
Of Privileged Whlls.

52. Any soldier being employed in an expedition, or engaged in actual
warfare, or any mariner being at sea, may, if he has com,
pleted the age of eighteen years, dispose of his property.
by a Will made as is mentioned in the fifty-third Section. Such Wills are
galled privileged Wills. L -

Privileged Will.

Lllustrations,

{e) A, the suxgeon of @ regiment, is actually employed in an expedi®on. Iie ir a scldier actually
employed in an expedition, and can moke a privileged Will,

(M) A s at sea in a merchant ship, of which he is the purser. He is 2 mwariner; and being at sea can

segke g privileged Will. .
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(cy A, asoldier serving in the field against insurgents, is 2. soldiex engrgad in actual warfare, and as
such.can make a privileged Will.

() A, amariner of a ship in the course of a voyage, is temporarily o shore while she is lying in

harbour. He is, in the sense of the words used in this clause, a mariner at sea, and can make a privileged
Wwil. . ’ '

(e} A, an admiral wh'o commands a naval force, but who.lives on shore, and only occasionally éoes on
board his ship, is not considered as at sea, and cannot make a privileged: Will.

(f)- A, a marinér serving on a milifary expedition, bub not being at sea, s considered as a soldiery’
and can make a privileged. Will. :

M ode of making, and 53. Privileged Wills may be in writing, or may be
rules for executing, made by word of mouth. The execution of them shall be

rivileged Wills. . »
prvee governed by the following rules:—

“_Eiirst:.——'l’he Will may be written wholly by the testator, with his own
hané’._ In such case it need not be signed unor attested.

Second.—1t may be written wholly or in part by another person, and
signed by the testator. In such case it need not be attested.

T%ird.—If the instrument purporting to be a Will is written whony or

"ip part by another person, and is not signed by the testator, it shall be consid-

ered to be his Will, if it be shown that it was written by the testator’s%
directions, or that he recognized it as his Will. If it appear on the face of
the instrument, that the execution of it in the manner intended by him was
not COhnple_ted, the instrument shall not by reason of that circumstance be
invalid, provided that his non-execution of it can be reasonably ascribed to
some cause other than the abandonment of the testamentary intentions ex-
pressed in the instrument. ' '

Fourth.—If the soldier or mariner shall have wntten instructions for
the preparation of his Will, but shall have died before it could be prepared
and executed, such instructions shall be considered to constitute his Will.

| Fiftho—Xf
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Fifth.—If the soldier or mariner shall in the presence of two witnesses
have given verbal instructions for the preparation of his Will, and they shall
have been réduced into writing in his lifetime, but he shall have died before
the instrument could be prepared and executed, such instructions shall be
considered to constitute his Will, although they may not have been reduced
into writing in his presence, nor read over to him,

Sizth,—Such soldier or mariner as aforesaid may make a Will by word
of mouth by declaring his mtentmns before two witnesses present at the same

time.

Seventh.—A Will made by word of mouth shall be null at the expiration
of one month after the testator shall have_ ceased to be entitled to make a
privileged Will. ' ’
- PART X.

Of the Atfestation, Revocation, Alteration and Revival of Wills.

54. A Will shall not be considered as insufficiently attested by reason

o of any benefit thereby given, either by way of bequest or

in;g?fzgsfs?iﬁto et by way of appointment, to any person attesting it, or

to his or her wife or husband : but the bequest or appoint-

ment shall be void so far as concernq the person so attesting, or the wife or
husband of such person, or any person cleummg under either of them

Eaxplanation.—A. legatee under a Wil does not lose his legacy by
attesting a Codicil which conﬁrms the Will.-

0 perso : f i i his
Witness notdisquali- BB, No person, by reason of interest in or of his
fied by interest or by being an executor of a Will, is disqualified as a witness
being executor.

to prove the executlon of the Will or to prove the validity

or invalidity thereof.

56. livery

¥
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56. Every Will shall be revoked by the marriage of the maker, except &
- Will made in exercise of a power of appointment, when
the property over which the power of appointment is exer-
cised would not in default of such appointment pass to his-
or her executor, or administrator, or to the person entitled in case of intes-
tacy.

Revocation of Will
by testator's marriage,

Egplanation.—Where a man is invested with power to determine the
Power of appoiat- dlsposmon of property of which he is not the owner, he is
ment defined. said to have power to appoint such property.

E7. No unprivileged Will or Codicil, nor any part thereof, shall be

* Revocation of unpri- revoked otherwisq than by marriage, or by another Will

vileged Willor Codicil.  or Codicil, or by some writing declaring an intention to

revoke the same, and executed in the manner in which an unpriviileged Wwill

is hereinbefore required to be executed, or by the burning, tearing, or other-

wise ‘destroying the same by the testator, or by some person in his presence
and by his direction, with the intention of revoking the same.

Ltustrations,

NS
{«) A has made an unprivileged Will; afterwards A makes another unpuvﬂeged Will which purportb ‘

0 1eVoLe the first. This is a revocation.

() A has made an unprivileged Will. Afterwards, A being entitled to make a privileged Wik,
aakes a privileged Will, which purports to revoke his unprivileged Will. - This is a revocation.

- BE8. No obliteration, interlineation, or other alteration made . inany
Effect of obliteration, unprivileged Will after the execution thereof shall have
ifl‘;ﬁr“'i‘fa‘i‘l’;’lﬁ_‘;}f:gg& any effect, except so far as the words or meaning of the
will. - ~ Will shall have been thereby rendered illegible or undis-
cernible, unless such alteration shall be executed in like manner-as herein-
before is required for the execution of the Will ; save that the Will, as so
altered, shall be deemed to be duly executed if the signature of the testator
and. the subseription of the witnesses be made in the margin or on some other
part
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part of the Will opposite or near to such alteration, or at the foot or end of or
opposite to' a memorandum referring to such alteration, and written at the
end ot some otheér part of the Will. " B

B9. A privileged Will or Codicil may be revoked by the testator, by an
unprivileged Will or Codicil, or by any act expressing an

le;:g‘%‘i?ﬁi%‘; 8&’1171‘ intention to revoke it, and accompanied with such forma-
lities as would be sufficient to give validity to a privileged

Will, or by the burning, tearing, or otherwise destroying the same by the
testator, or by some person in his presence and by his direction, with the

- intention of revoking the same.

Eazplanation.—In order to the revocation of a privileged Will or Codicil
by an act accompanied with such formalities as would be sufficient to give
validity to a privileged Will, it is not necessary that the testator should at the
time of doing that act be in a situation which entitles him to make a privi-

leged Will.

60. No unprivileged Will or Codicil, nor any part thereof, which shall
Revival of unprivi- D€ in any manner revoked, shall be revived otherwise than
leged Will. by the re-execution thereof, or by a Codicil executed in
manner hereinbefore required, and showing an ihtention to yrevi_ve the same ;
and when any Will or Codieil which shall be partly revoked, and afterwards
Fxtent of revival of Wholly revoked, shall be revived, such revival shall not
l‘gtgke"& S}"c{“a‘l’c‘tlel{’v“;fé}; extend to so much thereof as shall have been revoked

wholly revoked. before the revocation of the whole thereof, unless an inten-’
tion to the contrary shall be shown by the Will or Codicil.

PART XI.
Or the Construction of Wills.

61. It is not necessary that any technical words or terms of art shall be
used in a Will,- but only that the wording shall be such.
that the intentions of the testator can be known therefrom.

| 62, Tor

Wording of -Vill.
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- 62. For the purpose ‘of determining questions as to what person

B or what property is denoted by any words used in a Will,

miﬂlqzﬁfﬁggs deter 4 Court must inquire into every material fact relating to

Q{?}ﬁ"t or subject of {he persons who claim to be interested under such

“Will, the property which is claimed as the subject of

disposition, the circumstances of the testator and of his fawily, and into

every fact a knowledge of which may conduce to the right application
of the words which the testator has used.

Lilustrations.

(a) A, by his Will, bequeaths 1,000 rupees to his eldest son, or to his youngest grandchild,
or to his cousin Mary. A Court may make inquiry in order to ascertain to what person the description
in the Will applies. '

(8) A, by his Will, leavesto B « his estate called Black Acre” It may be necessary to take
evidence ig order to ascertain what is the subject-matter of the bequest; that is to say, what estate
of the  testator's is called Black Acre. :

(¢) A, by his Will, leaves to B “the estate which he purchased of C.” It may be necessary
to take evidence in order to ascertain what estate the testator purchased of C,

'63. Where the words used in the Will to designate or describe a lega-
Misnomer or misde- €€, or a class of legatees, sufficiently show what is meant,
scription of object. an error in the name or description shall not prevent the
legacy from taking effect. A mistake in the name of a legatee may be cor-
rected by a description of him, and a mistake in the description of a legatee
may be corrected by the name.

Tllustrations.,

(¢) A bequeaths a legacy “ to Thomas, the second son of his brother Jolm.” The testator hasan
only brother, named Johu, who has no son named Thomas, but has a second son whose name is William,
William shall have the legacy.

(5) A bequeaths a legacy “ to Thomas, the sccond son of his brother John.” The testator has an only
brother named John, whose first son 1s named Thomas, and whose second son 1s named Willam. Thomas
shall have the legacy. ) )

() The
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(¢) 'The testator bequeaths his property “to A and B, the legitimate children of C." C has no
Jegitimate child, but has two illegitimate children, A and B. The bequest to A and B takes effect, although
they are iHegitimate, '

(d) The testator giveshis residuary estate to be divided among  his seven children,” and proceeding
to enumerate them, mentions six names only. This omission shall not prevent the seventh child from taking
a share with the others. )

(e) The testator having six grandchildren, makes a bequest to ‘his six grandchildren,” and proceeding
to mention them by their Christian names, mentions one twice over, omitting another altogether. The one
whose name is not inentioned shall take a share with the others.

() The testator bequeaths “ 1,000 rupees to each of the three children of A At the date of the
Will, A has four children. Each of these four children shall, if he survives the testator, receive a legacy of
1,000 rupees.

64. Where any word material to the full expression of the mean-
supplied. context. "

TNlustration.

The testator gives a legacy of “five hundred” to his daughter A, and a legacy of “ five hundred
rupees” to his daughter B. A shall take a legacy of five hundred rupees.

-85, If the. thing which the testator intended to bequeath can be suffi-
. - ciently identified from the description of it given in the
Rejection of errone- . P ..
ous particulars i de-  Will, but some parts of the deseription do not apply, such
soription - of - subject. parts of the description shall be rejected as erroneous, and
the bequest shall take effect. '

Illustrations.

(«) A bequeaths to B “ his marsh lands lying in I, and in the occcupation of X.” The testator
had marsh lands lying in L, but had no marsh lands in the occupation of X. The words *in the occu-

pation of X" shall be rejected ns erroneous, and the marsh lands of the testator lying in L shall pass by
the bequest,

(b)) The testator bequeaths to A ¢ his zamindarf of Rampore.” 1llc had an estate at Rampore,
but it was a taluk aud not a zaminddrl, The taluk passes by this bequest,

ot
o

oo
o0,
G




90 _ ACT No. X or 1865,

66 If the Will mentions several circumstances as descriptive of
the thing which the testator intends to bequeath, and
When part of de-

scription may not be there is any property of his in respect of which all those
rejected as erroneous: . oicumstances exist, the bequest shall- be considered
as limited to, such property, and it shall not belawful to reject any part
of the description as erroneous, because the testator had other property to

which such part of the description does not apply.

Ezplanation—In judging whether a case falls within the meaning of
this Section, any words which would be liable to rejection under the sixty-
fifth Section are to be considered as struck out of the Will,

Z llustralz'mis.

() A b_équeaths to B ¢his marsh lands lying in L, and in theoccupﬁtion of X" The testator
had marsh lands lying in L, some of which were in the occupation of X, and some ‘not- in the occupation
of X. The bequest shall be considered as limited to such of the testator’s marsh Iands dying in L as
were in the occupation of X,

(Z)) A bequeaths to B “his marsh lands lying in L, and in the occupation of X, éompnsmo
1,000 bights of land.” The testator had marsh lands lying in L some of which were in the occupa-
tion of X and some not in the occupation of X. The measurement is wholly inapplicable fo the marsh
lands of cither class, or to the whole taken together. The measurcment shall be considered as stimck
out of the Will, and such of the testator's marsh lands lying in L, as were in the occupation of
X, shall alone pass by the bequest.

" &7. Where the words of the Will are unanibiguou"s, but it is found
by extrinsic evidence that they adwmit of applications, one

Extrinsic  evidence e -
only of which can have been ‘intended by the testator,

admissible §n _case of
latent ambiguity. extrinsic evidence may be taken to show which of these

applications was intended.

Tllustrations.

(«) A man having two cousins of the name of. Mary, begueaths a sum of money to “lis
cousin Mary.” It appears that there are -two persons, each answering the description in the Will,
That description, therefore, admits of two applications, only one of which can have been intended
Dy the lestator. Kvidence is admigsible to show which of the two applications was intended:

B 8,
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(b)) A, by his’ Will; leaves-to ‘B “his -estate called Sultinpur Khurd.” It tuwrns out that le
had two estates called Sulthnpur Khurd: Evidence is admissible to show which estate was intended.

-

68 Where there is an ambiguity or deficiency

Extrinsic evidence op the face of the Will, no extrinsic evidence

inadmissible in cases of . . . )
patent ambiguity or as to the intentions of the testator shall be ad-

_ deficiency. : mitted. -

Tllustrations.

(a) A man has an aunt Caroline and a cousin Mary, and has no aunt of the name of Mary,
By his Will he bequeaths 1,000 rupees to ‘“his aunt Caroline” and 1,000 rupees to “his cousin
Mary,” and afterwards bequeaths 2,000 rupees to *his before-mentioned aunt Mary,” There is no
person to whom the description given in the Will can apply, and evidence is not admissible to
show who was meant by “his before-mentioned aunt Mary.” The bequest is therefore void for
uncertainty under the seventy-sixth Section. :

(b) A bequeaths 1,000 rupees to , leaving a blank for the name of the legatee.
Evidence is not admissible to show what name the testator intended to insert.

(¢) Abequeathsto B rapees, or “his estate of Lividence is not admissible

to show what sum or what estate the testator intended to insert.

69 The meaning of any clause in a Will is to be collected from the
- entire instrument, and all its parts are to be construed
Meaning of any clause
to b collected from - With  reference to . each other ; and. for this purpose a
Vill. e . : .
entire Wil Codicil is to be considered as part of the Will,

Illustrations.

(@) The testator gives to B a specific fund or property at the death of A, and by a subsequent clause
aives the whole of his property to A. The cffect of the several clauses taken together is to vest the specific
fund or property in A for life, and after his decease in B; it appearing from the bequest to 3 that the tes-
tator meant to use in a restricted sense the words in which. he describes what he gives to A,

v

() Where a testator having an estate, one part of which is called Black Acre, bequeaths the whole

. of his estate to'A, and in another part of his Will bequeaths Black Acre to B, the latter bequest is to be

read as an exception out of the first, as if he had said, “ 1 give bhclx Acre to B, and all the rest of my
estate to A" ‘ ’

70.  General
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70. General words may be understood in a restricted sense where it
may be collected from the Will that the testator meant
to use them in a restricted sense ; and words may be under-
stood in a wider sense than that which they usually bear,
where it may be collected from the other words of the
Will that the testator meant to use them in such wider sense.

_ When words may be
nnderstoodin a restrict-
ed sense, and when in
a sense wider than
usual,

Tlustrations,

(@) A testator gives to A “ his farm in the ocbupation of B” and to C
Jands in L. Part of the farm in the occupation of B consists of marsh lands in L, and the
testator also has other marsh lands in L. The general words, “all his marsh lands in I,” are

portion of the farm which consists of marsh lands in L.

“all his

marsh

" restricted by the gift to A. A takes the whole of the farm in the occupatlon of B, including that

N s
(b) The testator (a sailor on ship-board) bequeathed to bis mother his gold ring, buttons,
and chest of clothes, and to his fiiend A (a shipmate) his red box, clasp-knife, and all things not
before bequeathed. The ‘testator’s share in a house does not pass to A under. this bequest.

(¢) A, by his Will, bequeathed to B all his household furniture, plate, linen, china, books,

pictures, and all other goods of whatever kind;.

and afterwards bequeathed to B a specified part

of his property. Under the first bequest B is entitled only to such artlcles of the testator's as are
of. the same nature with the artlcles therein enumerated.

Where a slause is
epen to two construc-
tions, that which has
some effect is to be
preferred.

No part of Will to be
rejected, if reasonable
construction can be put
on it. .

73, If the

1 nLel pretation of'wox ds
vepeated m  different

parts-of Will,

7. Where a clause is susceptible of two meanings,
according to one of which it has some effect, and
cording to the other it can have none, the former is

to be preferred.

72. No part of a Will is to be
destitute of meaning if it is possible to put a reasonable

construction upon it.

rejected

ac-

as

same words occur in different parts of the same Will,

they 'must be taken to

have been used

everywhere

in the same sense, unless there appears an intention to

the contrary.

7.

The
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R 4. The intention of the testator is not to be set
~ Testator’s intention 4 . |
fo be effectuated as fir  aside because it cannot take effect to the full extent, bub
ible. X : ] t
" posb effect is to be given to it as far as possible.

Tllustration.

The testator by a Will made on his death-bed bequeathed all his property to C D for life,and after his
decease to a certain hospital. The intention of the testator cannot take effect to its full extent, because the
gift to the hospital is void under the hundred and fifth Section, but it shall take effect so far as regards

the gift to C D,

. 75, Where two clauses or gifts in a Will are irre-
The last of two in- ; .
consistent. clauses pre- concileable, so that they cannot possibly stand together,
e the last shall prevail.

Llustration

(a) The testator by the first clause of his Will leaves his estate of Ramnagar “to A,” and by the
last clause of his Will leaves it “ to B and not to A.” B shall have it.

(3) Ifa man at the commencement of his Will gives his.house to A, and at the close of it directs thaj
his house shall be sold and the proceeds invested for the benefit of B, the latter disposition shall prevail.

Will orbequest void 26~ A Will or bequest not expressive of any definite

for uncertainty. intention is void for uncertainty.

Tlustration.

If a testator says—< I bequeath goods to A;” or “1I1 bequeath to A;” or “lleave to A all
the goods mentioned in a Schedule,” and no Schedule is found; or “ I bequeath ‘money,’ ¢ wheat,’
oil, or the like,” without saying how much, this is void.

he description contained in a Will, of propert
Words  describing 77 T T p LT property
subject refer to proper-  the subject of gift, shall, unless a contrary intention appear
ty answering that de- . o
seription at testator's by the Will, be deemed to, refer to and comprise the pro-

death. perty answering that description at the death of the
testator. ' ‘

78. "Unless

H
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78. TUnless a contrary intention shall appear by the Will, a bequest of
Power of appoint- the estate of the testator shall be construed to include any
::ggltbf;ﬁ;?d by ge-  property which he may have power to appoint by Will to.
o any object he may think proper, and shall operate as an
execution of such power ; and a bequest of property described in a general man-
ner shall be construed to include any property to which such description wmay
extend, which he may have power to appoint by Will to any object he may
think proper, and shall operate as an execution of such power.

79. Where property is bequeathed to or for the benefit of such of cer-
Fmplied. gift to the tain objects as a spe.ciﬁed‘person shall appoint, or for the
objects of a power in  beneflt of certain objects in such proportions as a specified
default of appointrent. person shall appoint ; and the Will does not provide for the
event of no appointment being made ; if the power given by the Will be not
exercised, the property belongs to all the objects of the power in equal shares.

N

Ilystration.

A, by his Will, bequeaths a fund to his wife for her life, and directs that at her death it shall be
divided among his children in such proportions as she shall appoint. The widow dies without- having
The fund shall be divided cqually among the children,

made any appointment.
80. Where a bequest is made to the “ heirs,” or  right heirs,” or “ rela-
Bequest to “heirs,”  tions,” or “nearest relations,” or “family,” or “kindred,” or
ba, ‘zl}}gﬂflflﬁﬁff;’ﬁiq “ nearest of kin,” or “ next of kin,” of a particular person,
terms, without any qualifying terms, and the class so designated
forms the direct and independent object of the bequest, the property bequeath-
ed shall be distributed as if it had belonged to such person, and he had died
intestate in respect of it, leaving assets for the payment of his debts independ-

ently of 'such property.
Illustrations.

(a) A leaves his property * to his own neavest relations.” Tlie property goes to those who would
be entitled to it if A had died intestate, leaving assets for the payment of his-debts independently of such

property.
) A
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(b) A bequeaths 10,000 rupees « to B for his life, and after the death of B, to his own right heirs.”
The legacy after B's death belongs to those who would be eutxtled to it if it had formed part of A’s
unbequeathed property.

(¢) A leaves his property to B; but if B dies befove Liw, to B'S next of kin: B dies before A ; the

property devolves as if it had belonved to B, and he had died intestate, leavmg assets for the payment of

his debts independently of such property. !

{d) A leaves 10,000 rupees *to B for his life, and after his dccensc, to the heirs of C. Thé legacy
goes as if it had belonged to C, and he had died intestate, leaving assets for the payment of his debts
independently of the legacy,

8l1. Where a bequest is made to the ‘representatives,” or “legal
representatives,” or ¢ personal representatives,” or ¢ exe-
Bequest to “repre-
sentatives,” &ec., of a cutors or admlmstxatoxs of a particular person, and the
articular person. = . . . .

partioular persou class so designated forms the direct and independent object

of the bequest, the property bequeathed shall be distributed as if it had be-
longed to such person, and he had died intestate in respect of it. '

Lllustration.

A bequest is made to the “legal representatives” of A. A has died intestate and insolvent. B
is his administrator. B is entitled to receive the legacy, and shall apply it in the first place to the discharge
of such part of A’s debts as may remain unpaid : if there be any surplus, B shall pay it to those persons whe
at A's death would bave been entitled to receive any property of A’s which might remain after payment of
his debts, or to the representatives of such persons. :

82. Where property is bequeathed to any person, he is entitled to the
Bequest  without Whole inferest of the testator therein, unless it appears from
woxds of limitation. the Will that only a restricted intcrest was intended for

him.

83. Where property is bequeathed to a person, with a bequest in the
Bequestin the alter-  Mbernative to another person or to a class of persons ;—if
native. a contrary intention does not appear by the Will, the legatee
first named shall be entitled to the legacy, if he be alive at the time when it
takes effect ; but if he be then dead, the person or class of persons named in

the second branch of the alternative shall take the legacy.
Fllustrations,
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lustrations.

(a) A bequestis made to A or to'B. A survives the testator, B takes nothing.

T
\

(6) A bequest ismade to A ortoB.. A dies after the date of the Will, and before the testator. The

legacy goes to B.
(¢) A bequest is made to-A or to B. A is dead at the date of the Will. The legacy goes to B.

(d)-. Property is bequeathed to A or his heirsll A survives the testator. A takes the property abso-
Intely. ‘

(e) Property is bequeathed to A or his nearest of kin. A dies iu the lifetime of the testator. Upon
1ke death of the téstator, the bequest to A’s nearest of kin takes:effect.

_(f) Property is bequeathed to A for life, and after his death to B or his heirs. A and B survive the
testator. B diesin A's lifetime. Upon A's death the bequest to the heirs of B takes effect.

N

_ {8) Property is bequeathed to A for life, and after his death to B or his heirs. B diesin the
testatgr's lifetime. A survives the testator. Upon A’s death the bequest to the heirs of B takes
effect. .

84. Where property is bequeathed to a person, and words are added
fiodt of words de- wh1c¥1 descrll?e a class of. p'ersons, bl.lt do not deno.te them
scribing a class added as direct objects of a distinct and independent gift, such
toa bequest to a person. . . . .
person is entitled to the whole interest of the testator
therein, unless a contrary intention appears by the Will,

Tiustrations.

(o) A bequest is made—
to' A and his children,
to A and bis children by his present wife,
to A and his heirs,
to A and the heirs of his body,
to A and the heirs male of his body,
to A and the beirs female of his body,
to A and his issue,
to A and bis family,
to A and his descendants,
1o A and his representatives,
to A and his personal representatives,
to A, his executors and administrators.

In each of these cases, A takes the whole interest which the testator had in the property.
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’

(6) A bequest is made to A and his brothers. A and his brothers are joiutly entitled to the
legacy.

(¢) A bequest is made to A for life, and after his death to his issue. At the death of A
the property belongs in equal shares to all persoms who shall then answer the description of issue
of A,

85. Where a bequest is made to a class of persons under a general
] 3 7 y |’ * 1
Bequest 10 a class of debcrlptlgu only., no one to whqm the words of the
persons under a general ~ description are mnot in their ordinary semse applicable
description only. : .
shall take the legacy.

86. The word « children” in a Will applies only to lineal des-
cendants in the first degree; the word * grandchildren”
applies only to lineal descendants in the second degree
of the person whose ¢ children,” or “grandchildren,’ are spoken of; the
words “nephews” and “nieces” apply only to children of brothets or sisters ;
the words . “cousins” or ¢ first cousins,” or * co/u;sins-german” apply only
to children of brothers or of sisters of the father or mother of the person
whose  cousins,” or *“first cousins,” or ‘ cousins-german,’ are spoken of;
the words “first cousins once removed” apply only to children of cousins-
german, or to cousins-german of a parent, of the person whose “ first cousins
~once removed” are spoken of; the words “ second cousins” apply only to
grandchildren of brothers or of sisters of the grandfather or grandmother
of the person whose *second cousins” are spoken of; the words “issue” and
“ descendants” apply to all lineal descendants whatever of the person whose
“1ssue” or “ descendants” are spoken of. Words expressive of collateral rela-
tionship apply alike to relatives of full and of half blood. All words ex-
pressive of relationship apply to a child in the womb who is afterwards

Construction of terms.

born alive.

87. In the absence of any intimation to the contrary in the Will, the
term * child,” *“son,” or «“daughter,” or any word which
‘Words expressing re- . ’ . R
lationship denote only expresses relationship, is to be understood as denoting
legitimate relatives, or " . :
failing such, relatives only a legitimate relative, or where there is-mo such
puted legitimate. ‘L . .
reputed fegitumate legitimate relative, a person who has acquired, at the date

of the Will, the reputation of being such relative.
: Lllystrations.

E.
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Tlustrations.

(2) A, having three children, B, C, and D, of whom B and C are legitimate and D is illegitimate,
leaves his property to be equally divided among “ his children.” The property belongs to B and C in equal
shares, to the exclusion of D,

(0) A, having a niece of illegitimate birth, who has acquired the reputation of being his niece, and
having no legitimate niece, bequeaths a sum of money to his niece. The illegitimate niece is entitled to the
legacy.

(¢) A, having in his Will enumerated his children, and named as one of them B, who is illegitimate,
leaves a legacy to ¢ his said children.” B will take a share in the legacy along with the legitimate
children,

(d) A leaves a legacy to the “children of B.” B is dead, and has left none but illegitimate children.
All those who had, at the date of the Will, acquired the reputation of being the children of B are objects
of the gift, : ' ) '

{e) A bequeathed a legacy to “the children of B Bnever had any legitimate child. C and D

_had at the date of the Will acquired the reputation of being children of B. After the date of the Wil
and before the death of the testator, i anid F were born, and acquired the reputation of being ckildren of

B. Only C and D are objects of the bequest.

(f) A makes a bequest in favour of his child by a certain oman, not his wife. B had acquired at
the date of the Will the reputation of being the child of A by the woman designated. B takes the legacy.
' ¢

(g) A makes abequest in favour of his child to be born of a woman, who never becomes his wife;
T'be bequest is void, ‘

*r) A makes a bequest in favour of the child of which a certain woman, not married to him, is preg-
nant, The bequest is valid. .

88. Where a Will purports to make two bequests to the same person,
Ttuleo of construction 0 & question arises whether the testator intended to

wheve a Will purports - pyake the sccond bequest instead of or in addition to the

1o make two bequesls . . . . S .

to the same person. first; if there is nothing in the Will to show what he in-

tended,
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tended the followmg rules shall prevall in determlmng the constructlon to be
put upon the VVlll —

. -

First—If the same specific thing is bequeathed twice to the same lega-

tee in the same Will, or in the Will and again in a Codicil, he is entitled to
receive that specific thing only. ‘

S’ecoﬁd.—-W’here one and the same Will or one and the same Codicil
purports to make in two places a bequest to the same person of the same quan-
tity or amount of anything, he shall be entitled to one such legacy only.

 Third—Where two legacies of unequal amount are given to the same
person in the same Will, or in the same Codicil, the legatee is entitled to both.

. Fourth.—Where two legacies, whether equal or unequal in amount, are
given to the same legatee, one by a Will and the other by a Codicil, or each
by a different Codicil, the legatee is entitled to both legacies.

_ Ezplanation.—In the four last rules, the word Will does not include a
Codicil. '

Tllustrations.

(a) . A having ten shares, and no more, in the Bank of Bengal, made his Will, which contains near its
commencement the words T bequeath my ten sharves in the Bank of Bengal to B.” After other be-
quests, the Will concludes with the words #and ‘I bequeath my ten sharesin the Bank of -Bengal 1o
B.” B is entitled simply to receive A’s ten shares in the Bank of Bengal.

R

(») A having one diamond ring, which was §iven him by B, bequeathed to C the diamond ring whick

was given him by B, . A afterwards made a Codicil to his Will, and thereby, after giving -other legacies,

Le bequeathed to C the diamond ring which was given him by B. C cau claim nothing except the diamond
ring which was given to A by B.

(e) A, by his Will, bequecaths to B the sum of 5,000 rupees, and afterwards, in the same Will,
vepeats the bequest in the same words. B is catitled to one legacy of 5,000 rupecs only,
' @ A,
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(@) A; by his Will, bequeaths to B the sum of 5,000 rupees, and afterwards, by the same Will, be-
queaths to B the sum of 6,000 rupees. B is -entitled to 11,000 rupees. '

L

(®) A, by his Will, bequeaths to B 5,000 rupees, and ‘by a Codi#il to the Will he bequeaths to him
5,000 rupees. . B is entitled to receive 10,000 rupees.

(f) A, by one Codicil to his Will, bequeaths to B 5,000 rupees, and by another Codicil; bequeaths
to him 6,000 rupees. B is entitled to receive 11,000 rupees.

(g) A, by his Will, bequeaths ¢ 500 rupees to B because she was his nurse,” and in another part of
the Will bequeaths 500 rupees to B “because she went to England with his«children.” B is entitled to
receive 1,000 rupees, :

(h) A, by his Will, bequeaths to B the sum of 5,000 rupees, and also, in another part of the Will,
an annuity of 400 rupees. B is entitled to both legacies. )

(i) A, by his Will, bequeaths to B the sum of 5,000 rupees, and also bequeaths to him the sum of
5,000 rupees if he shall attain the age of 18. B is entitled absolutely to one sum of 5,000 rupees, and
takes a contingent interest in another sum of 5,000 rupees.

,

89. A residuary legatee may be constituted by any words that show an
Constitution of re- intention on the part of the testator that the person de-
siduary legatec. signated shall take the surplus or residue of his property.

Tllustrations.

. ¥
(e) A makes her Will, consisting of several testamentary papers, in one of which are contained the
following words :—*1 think there will be something left, after all funeral expenses, &c., to give to B, now
at school, towards equipping him to any profession he may lhereafter be appointed to.” B is constituted
residuary legatee.

~

(&) A makes his Will, with the following passage at the end of it :—“ I believe there will be found
_sufficient "in my banker's hands to.defray and discharge my debts, which I hereby desire B to do, and
keep the residue for her own use and pleasure.” B is constituted the residuary legatee.

(c) A Dbequeaths all bis property to B, except certain stocks and funds, which he bequeaths to C. -

B is the residuary legatee.

-90. TUnder

~
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90. Under a residuary bequest, the legatée is entitled to all propérty
belonging to the testator at the time of his death, of
Property to which a - . .
)esllddual y legatee is en-  which he has not made any other testamentary disposi-
Hee tion which is capable of taking effect.

Tllustration.

A by his Will bequeaths certain legacies, one of which is void under the hundred and fifth Section
and another lapses by the death of the legatee. He bequeaths the residue of his property to B. After the-
date of his Will, A purchases a zamindéri, which belongs to ‘him at the time of his death. B is entitled
to the two legacies and the zamind4ri as part of the residue. ' :

91. If a legacy be given in general terms, without specifying the time
Time of vesting of When it is to be paid, the legatee has a vested intevest in

legacy in general terms, it from the day of the death of the testator, and if he dies
without having received it, it shall pass to his representatives.

92. If the legatee does not survive the testator, the legacy cannot take
Tnwhatcasealegacy  effect, but shall lapse and form part of the residue of the
lapses. testator’s property, unless it appear by the Will that the
testator intended that it should go to some other person. In order to entitle

the representatives of the legatee to receive the legacy, it must be proved that
he survived the testator.

L3 ‘ Tllustrations.

(a) The testator bequeaths to B 400 rupees which B owes him.” B dies before the testator; the
‘legacy lapses. : - ) ' :

(b) A bequest is'made to A and his children. A dies befure the testator or happens to be dead when
the Will is made.# The lerracy to A and his children lapses.

() Alegacy is given to A, and in case of his dying before the testatm to B. A dies before nhe,
testator. The legacy goes to B,

(4) A sum of money is bequeathed to A for life, and after his death to B. A dies in the lifetime of
_ the testator ; B survives the testator, 'The bequest to B takes effect,

(@ 4
RN
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{¢) A sum of money is bequeathed to A.on his completing his éighteenth year;and in case he should
die before he completes his eighteenth year, to B. A completes his eighteenth year, and dies in the life-
time of the testator. The legacy to A lapses, and the bequest to B does not take effect.

(f) The. testator and the legatee perished in the same shlpvneck There is no evidence to show
wlnch died first. The legacy will lapse.

A lesacy does ‘not 93, If alegacy be given to two persons jointly, and
lapse if one of ¢ t
Iggst"'ees"&‘é ‘{)ef;‘;‘;”t‘l‘;e one of them dle before the testator, the other 1egatee takes

testator. ) the whole.

Tllustration.

The legacy is simply to A and B. A dies before the testator, B takes the legacy.

94. But where a legacy is given to legatees in words which show that
Effect in such a case, oD@ bestabor intended to. give them distinct shares of it,
of words showing tes- i \ ' i . »
o orords showing fbes- then if any legat?e die before the testator, so much of
the shures' should be the legacy as was intended for him shall fall into the resi-
istinct, )
" due of the testator’s property.

-

. Tllustration.

A sum of money is bqueathed to A, B, and C, to be equally divided among them. A dies before
the testator. B and C shall only take so much as they would have had if* A had survived the testator.

- 98, Where the share that lapses is a part of the general residue be-
When lapsed share queathed by the Vthl that share shall go as undlbposed

goes as undisposed of. of

L3

Tllustration.

The testator bequeaths the residue of his estate to A, B, and C, to be equally divided between tbem

- dies before the testator. His oneethird of the residue goes as undisposed of.

96, Where

P PRI
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96. Where & bequest shall have been made to any child or other lineal
When a bequest to 9escendant of the testator, and the legatee shall die in the
tostator's child or lineal  Jifptime of the testator, but any lineal descendant of his-
lapse on his death in  ghall survive the testator, the bequest shall not lapse, but
testator’s lifetime. . . :
shall take effect as if the death of the legatee had hap-
pened immediately after the death of the testator, unless a confrary intention
shall appear by the Will. -

, Tllustration.

A makes his Will, by which he bequeaths a sum of money to his son B for his own absolute use and
benefit. B dies before A, leaving a son Q who survives A, and having made his Will whereby he be-
queaths all his property to his widow D. The money goes to D.

Bequest to A for the 97. Where a bequest is made to one person for the -
benefit of "B .does  Yepefit of another, the legacy does not lapse by the death,
not  lapse by A's
death in testator's life- in the- testator’s hfetlme, of the person to Whom the be-

time,
quest is made.

1

Sorvivenshin i case 98. Where a bequest is made simply to a described
of bequesttoadescribed  class of persons, the thing bequeathed shall go only to
class.. such as shall be alive at the testator’s death,

" Erception.—If property is bequeathed to a class of persons described as
standing in a particulat degree of kindred to a specified individual, but their
possession of it is deferred until a time later than the death of the testator,
by reason of a prior bequest or otherwise, the property shall at that time
go to'such of them as shall be then alive, and to the representatives of any
of them who have died since the death of the testator.

Ilustrations.

(@) A bequeaths 1,000 rupees to ¢ the children of B” without saying when it is to be distributed ’
gmong them. B had died previous to the date of the Will, leaving three children, G, D, and E. E died
after the date of the Will, but before the death of A. C and D survive A. The legacy shall belong

" to C and D, to the exclusion of the representatives of E.
‘ @ A
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(8) A bequeaths a legacy to_the clnldren of B. At the time of the testator’s death, B hasno
children. The bequest is void.

(¢) Alease for years of a house ‘was bequeathed to A for his life, and after his decease to the
children of B. At the death of the testator, B had two childreén living, C and D ; and he never had any
other, child. ~Afterwards, during the lifetime of A; C died, leaving B bis executor. D has survived
A, Dand E are jointly entitled to s6 much of the leasehold term as remains unexpired.

(d) A sum of "money was bequeathed to A for her life, and after her decease to the children
of B. At the death of the ‘testator, B had two children living, C and D, and after that event, two
children, B and F, were born to B. Cand E died in the lifetime of A, © having made a Will, &
having made no Will. A has died, leaving D and F surviving her. The legacy is to be divided into
four equal parts, one of which is to be p'ud to the executor of G, one to D, one to the administrater of
E, and one to F'.

(¢) A bequeaths one-third of his lands to B for his life, and after his decease to the sisters of B.
At the death of the testator, B had two sisters living, C and D, and after that event another sister
E was born. G died during the life of B; D and E have su1v1ved B. One-third of A’s lands belongs
to D, E, and the representatives of C, in equal shares.

(f) A bequeaths 1,000 rilpeés to B for Tife, and after his death equally amohg the children of
C. Up to the death of B, C had not had any child. The bequest after the death of B is void.

(¢) A Dbequeaths 1,000 rupees to “all the children born or to be born” of B, te be divided
among them at the death of C. At the death of the testator, B has two children living, D and .

. After the death of the teststor, but in the lifetime of C, two other children, ¥ and G, are born to B.
" After the death of G, another child is born to B. The legacy belongs to D, B, T, and G, to the exclu-
~ ston of the after-born child of B.

(k) A bequeaths a fund to the children of B, to be divided among them when the eldest shall
attain majority. At the testator's death, B had one child living, named C. He afterwards had
1wo other children, named D and E. E died, but C and D were living when C attained majority. The
fund belongs to C, D and the representatives of I, to the exclusion of any child who may be born te B
after C's attaining majority.

PART XIIL.
Of wvoid Bequests.

99, Where a bequest is madée to a person by a
Bequest to a_person t o law R _ : . . K ’
by aparticular descrip- particular description, and there 1s no person 1n existence
fion, whois notin exist- gt the testator’s death who answers the deseription, the
euce at the.testator's .
death. - bequest is void.

Lzception.—If




ACT No. X oF 1865. A

105

Kzception. —1If propextv is bequeathed to a person described as standmg
in a particular degree of kindred to a specified individual, but his possession
~of it is deferred until a time later than the death of the testator, by reason of
a prior bequest, or otherwise ; and if a person answering the description is
alive at the death of the testator, or comes into existence between that event

“and such later time, the property shall, at such Iater time, go to that person,
or if he be dead, to his representatives.

Illustrations,

(2) A bequeaths 1,000 rupees to the eldest son of B. At the death of the testator B has no son.
The bequest is void.

(0) A bequeaths 1,000 rupees to B for life, and after bis death to the eldest son of C. At the death
of the testator, C had no son. Afterwards, during the life of B, a son is boyn to C. Upon B’.s death, the
legacy goes to C's son. :

(¢) A bequeaths 1,000 rupees to B for life, and after his death to the eldest son of C. At the death
of the testator, C had no son; afterwards, during the lifc of B, a son, name(l D, is born to C. D dies, then
B dies. The legacy goes to nhe 1opresent1tw9 of D.

(dy A bequeaths his estate of Greenacre to B for life, and at his decease to the eldest son of C.  Up to
the death of B, C has had no son. The beguest to C's cldest son is void.

(&) A bequeathé 1,000 rupess to the eldest son of C, to be paid to bim after the death of B. At the

death of the testator, C has no son, but a son is afterwards born to him during the life of B and is alive at
Bsdeath. C's son is entitled to the 1,000 rupees.

100. Where a bequest is made to a person not in existence at the time of

Bequest to a person  the testator’s death, subject to a prior bequest contained
¢
ﬁéﬁof’gﬁgﬁﬁesﬁ&i in the Will, the later bequest shall be void, unless it com-

to a prior bequest. prises the whole of the remammg interest of the testator
in the thing bequeathed.

Tllustrations.

(¢) Property is bequeathed to A for his life, and after his death to his eldest son for life, and after the
death of the latter to his eldest son. At the time of the testator's death, A has no son. Iere the bequest
to A’s eldest son is a bequest t0 & person not in existence at the testator's death. Itis mot a heguest of the
whole interest that-remains to the testator. The bequest to A's eldest son for kis life is void.

' ‘ @ A
L

it A el RSN



106 ACT Nq. X or 1865.

() A fand is bequeathed ta A for his life, and after his death to his daughters. A survives the tes-
tator. A has dauglters, some of whom were not in existence at the testator's death. The be'qu'est to A's
daughters comprises the whole interest that vemains to the testator in the thing hequeathed. The bequest
to A’s daughters is valid. !

{¢) A fund is bequeathed to A for his life, and after his death to his danghters, with a direetion
that if any of them marvies under the age of eighteen, her portion shall be settled so thas it may belong to
herself for life, and may be divisible among her children after hier death. A has no dd,urrhtels living at the
time. of the testator's death, but has daughters born afterwards who survive him. Here the dir ection for
a settlement has the effect, in the case of each daughter who mayries under eighteen, of substituting for
the absolute bequest to her a bequest to her merely for her life; that is to say, a bequest to a person not
in existence at the time of the testator's death of something which is less than the whole interest that
remains to the testator in the thing bequeathed. The direction to settle the fund is void. -

(d) A bequeaths a sum of money to B for lifs, and directs that upon the death of B the fund shall be
settled upon his daughters, so that the portion of each daughter may belong to herself for life, and may be
divided among her children after her death. B has no daughter living at the time of the testator’s death.
In this casc®he only bequest to the daughters of B is contained in the direction to settle the fund, and this
direction amounts to a bequest, to persons not yet born, of a life-interest in the fund, thatis to say, of
something which is less than the whole interest that remaius to the testator in the thing bequeathed. The
direction to settle the fund upon the daughters of B is void.

161, No bequest is valid whereby the vesting of the thing bequeathed

- may be delayed beyond the lifetime of one or more per-

tuilf;l_le agAt PUPC gons living ab the testator’s decease, and the minority of

some person who shall be in existence at the expiration of

that period, and to whom, if he attains full age, the thing bequeathed is to
belong. |

Tllustrations.

(a)r A fund is bequeathed to A for his life; and after his death to B for his life; and after B'a.
death to such of the sons of B as shall first attain the'age of 25. A and B survive the testator. Here
the son of B who shall first attain the age of 25, may be a son born ‘after the death of the testator; such
son may not attain 25 until more than 18 years have clapsed from the deathof the longer liver of A ‘and
B; and the vestmrr of the fund may thus Le delayed beyond the lifetime of A and B, and the minovity of
the sons of B. The bequest after B’s death is void.

(b) A fund is bequeathed to A for his life, and after his death to B for his life, ‘and after B s death
to such of B's sons as shall first attain the age of 25. B dies in the lifetime of the testator, leaving one
or miore soms. In this case the sons of B are persons living at the time of the testator’s decease, and the

* time when Clthel of them will attain 25 necessarily falls within-his own lifetime. The bequest is valid.

() A
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{(¢) A fund is bequeathed to A for his life, and after his death to B for his life; with a direction that
after B's death it shall be divided amongst such of B's children as shall attain the age ot 18; but that if
no child of B shall attain that age, the fund shall go to C. Here the time for the division of the fund
must arrive at the latest at the expiration of 18 years from the death of B, a person living at the testator’s
-decease. All the bequests are valid.

(d) A fud is bequeathed to trustees for the benefit of the testator's daughters, with a direction that
if any of them marry under age, her share of the fund shall be settled so as to devolve after her death
upon such of her children as shall attain the age of 18, Any daughter of the testator to whomn the
-direction applies must be in existence at his decease, and any portion of the fund which may eventually be
settled as dirccted must vest not later than 18 years from the death of the daughter whose share it was.
All these provisions are valid.

102. If a bequest is made to a class of persons, with
£ lass, : e e . C
,soﬁg‘l“fﬁ \ff{,oi, c;fy regard to some of whom it 1s inoperative by reason of
-come under the rulesin " . . ) o .
Sections 100 and 101. the‘ rules contained in the two last preceding Sectlons,
%or either of them, such bequest shall be wholly void.

Tllustrations.

() A fund is.bequea.thed to A for life, and after his death to all his children who shall attain the
-age of 25. A survives the testator, and has some children living at the testator's death. Each child of
A’s living at the testator’s death must attain the age of 25 (if at all) within the limits allowed for a bequest.
But A may have children after the testator's decease, some of whom may not attain the age of 25 until
amore than 18 years have elapsed after the decease of A. The bequest to A's children, therefore, is
inoperative as to'any child born after the testator’s death; and as it is given to all his children as a class,
it-is not good us to any division of that class, but is wholly void,

(b) A fundis bequeathed to A for his life, and after his death to B, C, D, and all other the children
.of A who shall attain the age of 25. B, C, D are children of A living at the testator's decease. In all
-other réspects the case is the same as that supposed in THustration (a). The meution of B, C and D by
niame does not prevent the bequest from being regarded as a bequest to a class, and the bequest is wholly

void.

103. Wihere a beduest is void by reason of any of the rules eontained
Bequest to tikeefiect in the three last preceding Sections, any bequest contain-
3§1dfaﬂtr:de3-f bse;%,‘éf‘:ﬁ ed in the same Will, and intended to take effect aftel or

100, 101 or 102. upon failure of such prior bequest, is alqo void.
td
Illustrations.
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Illustrations.

(@) A fund is bequeathed to A for his life, and after his death to such of his sons as shall first attain
the age of 25, for his life, and after the decease of such son, to B. A and B survive the testator. The

bequest to B is intended to take effect after the bequest to such of the sons of A as shall first attain the
age of 25, which bequest is void under Section 101.  The bequest to B is void.

(b) A fund is bequeathed to A for his life, and after his death to such of his sons as shall first attain
the age of 25, and if noson of A shall attain that age, to B. A and B survive the testator. The bequest
to B is intended to take effect upon failure of the bequest to such of A’s sons as shall first attain the age
of 25, which bequest is void under Section 101. The bequest to B is void.

104, A direction to accumulate the income arising
Effect of direction for . cr :
accumulation. from any property shall be void; and the property shall

" be disposed of as if no accumulation had been directed.

Ezception.—Where the property is immoveable, or where accumulation

is directed to be made.from the death of the testator, the direction shall be

valid in respect only of the income arising from the property within one

_year next following the testator’s death; and at the end of the year such
property and income shall be disposed of respectively, as if the period durmg
which the accumulation has been directed to be made had elapsed.

\

Ilustrations.

(@) The Will directs that the sum of 10,000 rupees shall be invested in G‘rovernmentsecurities, and
the income accumulated for 20 years, and that the principal together with the accumulations, shall then
be divided between A, Band C. A, B and C are entitled to receive the swum of 10,000 rupees at the
end of the year from the testator's death.

(6) The Will directs ‘that 10,000 rupees shall be invested, and the income accumulated until A

shall marry, and shall then be paid to him. A is entitled to receive 10,000 rupees at the end of a year

from the testator’s death. -

(¢) The Will directs that the vents of the farm of Sultinpur shall be accumulated for ten years,

and that the accumulation shall be then paid to the eldest son of A. At the death of the testator, A

has an eldest son living, named B. B shall receive at the end of one year from the t¢stat01 8 death

the rents which have accruéd during the year, together with any interest which may have been made by
investing them,

(d) " The

[N TSR
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(d) 'The Will directs that the rents of the farm of Sultinpur shall be accumulat=d for ten years, and
that the accumulations shall then be paid to the eldest son of A. At the death of the testator, A has no
son. The bequest is void.

(¢) A bequeaths a sum of money to B, to be paid to him when he shall attain the age of 18, and
directs the interest to be accumulated till he shall arrive at that age. = At A's deatl the legacy becomes
vested in B; and so muoch of the interest as is not required for his maintenance and education is
accumulated, not by reason of the direction contained in the Will, bus in consequence of B's minority,

105 No man having a nephew or niece or 'any nearer relative shall
have power to bequeath any property to religious or
charitable uses, except by a Will executed not less than
twelve months before his death, and deposited within six
months from its execution in some place provided by law for the safe
custody of the Wills of living persons.

Bequest to religious
or charitable uses.

. ‘ Illustration.

A having a nephew makes a bequest by a Will.not executed nor deposited as-required—
For the relief of poor people;
For the maintenance of sick soldiers ;
For the erection or support of a hospital;
For the education and preferment of orphans;
For the support of scholars;
For the erection or support of a school;
For the building and repairs of a bmdne,
" For the making of roads ;
For the erection or support of a church ;
For the repairs of a church;
For the benefis of ministers of religion ;
For tne formation or support of a public garden.
Al these bequests are void.

PART XIIL
OF the Vesting of Legacies.

106, Where by the terms of a bequest the legatee is not entitled to
Date of vesting of 1mm.ed1at.e possession of the} thing bequeathed, a right to
levawwhenpaymen;or receive it at the proper time shall, unless a contrary
possession postpone intention appears by the Will, become vested in the
legatee on the testator’s death, and shall pass to the legatee’s representa,tlves
if

s
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if he dies before that time and without having received the legacy.  And in

such cases the legacy is from the testator’s death said to be vested in in-
terest. '

Eaplanation.—An intention thata legacy to any person shall not become
vested in interest in him 1s not to bo inferred merely from a provision where-
by the payment or possession of the thing hequeathed is postponed, or
whereby a prior intervest therein is bequeathed to some other person, or where-

by theincoeme arising from thefund bequeathed is directed to be accumulated

until the time of payment arrives, or from a provision that if a particular event
shall happen, the legacy shall go over to another person.

Tlustrations.

“{a) A bequeaths to B 100 rupees, to be paid to him at the death of €. On A’s death the legacy
beconies vested in interest. in B, and if he dies before C, his representatives are entitled to the legacy.

. (1) A bequeaths to B 100 rupees, o be paid o him upon bhis attaining the age of 18. On A's"death
the legacy becomes vested in interest in B, )

[}

(6} Afnd is bequeathed to A for life, and after his death to B. On ‘the testator's death the
legacy to B Decomes vested in interest in B.

(dy A fund is bequeathed to A urtil B attains the age of 18, and then to B. The legacy to B is

vested in interest from the testator's death.

(&) A bequeaths the whole of his property to B upon trust to pay certain debts out of the incowne,
and then to make over the fund to C. At A's death the gift to O becomes vested in interest in him.

(fy A fundisbequeathed to A, B, and C in equal shares, to be paid to them on their attainming the age
of 18 respectively, with a proviso that, if all of them die under the age of 18, the legacy shall devolve
upon D.  On the death of the testator, the shares vest in interest in A, B and C, subject to be devested
incaze A, B8 and  shall all dis undur 18, and upon the death of any of them (except the last survivor)
under the age of 18, his vested intercat passes, s subject, to his representatives, .

107. A legacy bequeathed in case a specified uncertain event shall

Date of vesting hLuppen does not vest until that event happens. A
when legacy is contin- ) : . : . o s
gent upon 4 specified legacy ‘bequeathed in case a specified uncertain eveut shall

uncertain event. not happen does not vest until the happening of that

event
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oveni becomes impossible. Ineither case, until the condition has been fulfilled,
the interest of the legatee is called contingent.

Ziwceplion.—~Where a fund is bequeathed to any person upon his attaining
a particular age, and the Will also gives to him absolutely the income to
arise from the fund before he reaches that age, or directs the income, -or

so much of it as may be mnecessary, to be applied for his benefit ; the be-
quest of the fund is not contingent.

Tilustrations.

(a) A legacy is bequeathed to D in case A, B and C shall all die under the age of 18 Dhasa
contingent interest in the legacy until A, B and Call die under 18, or one of them attains that age.

A

) ‘A sum of money is bequeathed to A “in case be shall attain the age of 18," or,  when he shall

attain the age of 18"  A’siutergst in the legacy is contingent until the condition shall be fulfilled by
bis attaining that age,

' (¢) An estate is bequeathed fo A for life, and after his death to I3, if B shall then be living, but if
B shall not be theu living, to' C. A, B and C survive the testator. Band C each take a contingent
iiiterest in the estate until the event which is to vestit in one or in the other shall have happened.

|

(d) An estate is bequeathed as in the case last supposed. Bdies in the lifetime of A and C,
Upon the death of B, C acquires a vested right to obtain possession of the estate upon A's death.

(¢) A legacy.is bequeathed to A when she shall attain the age of 18, or shall marry under that age
with the consent of B, with a proviso that if she shall not attain 18, or marry under that age with B's.
consent, the legacy shall go to C. A and C each take a contingent interest in the legacy. A attains the

age of 18. A becomes absolutely entitled to the legacy, althongh she may have married under 18 without
the consent of B,

(/) An estate is bequeathed to A until he shall marry, and after that event to B. B's interest in
the bequest is contingent until the condition shall be fulfilled by A’s marrying.

(8) An estate is bequeathed to A until he sball take advantage of the Act for the Relief of Insolvent
Debtors, and after that event to 1B, B's interest in the bequest is contingent until A takes advantage of the
Act. : : . :

(ky An
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(%) Anestate is bequeathed to A if he shall pay 500 rupees to B. A'sinterest n the bequest ig
contingent until he has paid 500 rupees to B.

(?) A leaves his farm of Sulténpur Khurd to B, if B shall convey his own farm of Sultany ue
Buzurg ta C. B’s interest' in the bequest is contingent until- he has conveyed the latter farm to C.

( D A fund is bequeathed to A 1f B shall not marry C thhm ﬁve years after the testator’s death.
A s intérest in the legacy is contingent, until the condition shall be fulfilled by the expiration of the five
years without B's having married C, or by the oceutrénce, within that périod, of an event which makes the
fulfilment of the condition impossible.

-

(k) A fund is bequeathed to A if B shall not make: any prov1smn for him by Will.

The legacy is
contingent until B's death.

) A begqueaths to B 500 rupees 2 year upon his attaining the age of 18, and directs that the interest,
or a -competent part thereof] shall be applied for his benefit uatil he reaches that age. The legacy is vested.

(m) A begueaths to B 500 rupees when he shall attain the age of 18, and divects that a certain sum;

* out of another fund, shall be applied for his maintenance until he arrives at that age. The legacy is con-

tingent.

Vesting of interest 108. Wthere a bequest is made only to such mem-
in a bequest to such hers of a class as shall have attained a particular age, a
members of a class _ o ) . .
as shall have attained pérson’ who has not attained that age cannot have a

a particular age. . .
i ° vested interest in the legacy.
lustration.

A fund is bequeathed to such of the children of A as shall attain the age of 18, with a direction that
while any child of A shall be under the age of 18, the income of the share, to which it may be presumed
be will be eventually entitled, shall be applied for his maintenance and education. No child of A who
is under the age of 18 has a vested interest in the bequest.

PART XIV.,
- Of Onerous Bequests.

109. Where a bequest imposes an obligation on the
legatee, he can take nothing by it unless he accepts it fully.

Lllustration.

Onerous bequest.




ACT No. X or 1865.

Tllustration.>

A having shares in (X) a prosperous joint stoek company, and also shares in (Y), a joint stock company
in difficulties, in respect.of which shaves heavy calls.are expected to be made, bequeaths to B all his shares
injoint stock companies. B refuses to accept the shares in (Y). He forfeits the shares in (X).

One of two_separate 110. Where a Will contains two separate and independ-
and independent be-  ent bequests to the same person, the legatee is at liberty to .
quests to' same person . "
may be accepted, and ~ accept one of them and refuse the other, although the former

the other refused. - . o
v may be beneficial and the ldtter onerous.
Lllustration,

A having a lease for a term of years of a house at a rent which he and his representalives are bound to
pay during the term, and which is higher than the house can be let for, bequeaths to B the lease and a sum
’
of money. B refuses to accept the lease. e shall not by this refusal forfeit the money.

- PART XV.
Of Contingent Bequests.

J11. Where a legacy is given if a specified uncertain event shall

Bequestcontingent happen, and no time is mentioned in the Will for the

upon a specifieduncer-  occurrence of that event, the legacy cannot take effect .
tain event, no time o

being mentioned forits  unless such event happens before the period when the fund
geourrense: bequeathed is payable or distributable.

Illustrations.

(a) A legacy is bequeathed to A, and in caseof his death,to B, If A survives the testator, the
legacy.to B does not take effect. :

© (1) Alegacy is bequeathed to A, and in case of his death without children, to B. If A survives
the testator or dies in his lifetine leaving a child, the legacy to B does not take effect.

(¢) A legacy is bequeathed to A when and if he attains the age of 18, and in case of his death,
to B." A attains the age of 18. The legacy to B does not take effect. ‘
@ A
N
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(d) A legacy is bequeathed to A for life, and after his death to B, and, “in case of B's death without
children,” to €. The words ‘““in case of B's death without children,” are to be understood as meaning in
case B shall die without children during the lifetime of A. -

(¢) A-legacy is bequeathed to A for life, and after his death to B, and “in case of B’s death,” to
C. The words “in casc of B's death” ave to be comsidered as meaning “in case B shall die in the
lifetime of A.”

‘112, Where a bequest is made to such of certain persons as shall be
Bequest to such of Surviving at some period, but the exact period is not speci-
cortain persons as shall g0 g the Jegacy shall go to such of them as shall be alive

be surviving at some
period not specified. at the time of payment or distribution, unless a contrary

mtention appear by the Will,

Illustrations.

(¢) Property is bequeathed to A and B, to be equally divided between them, or to the survivor of
them. If both A and B survive the testator, the legacy is equally divided between them. If A dies
before the testator, and B survives the testator, it goes to B.

(b) Property is bequeathed to A for life, and after his death to B and.C, to be equally divided
between them, or to the survivor of them. ‘B dies during thelife of A; C survives A. At A's death the
legacy goes to C.

-(¢) Property is bequeathed to A for life, and after his death to B and C, or the survivor, with a
direction that if B should not survive the teslator, his children are to stand in his place. C dies during
the life of the testator ; B survives the testator, bul dies in the lifetime of A. The legacy goes fo the
representative of B. ) '

N

(d) Property is bequeathed to A for life, and afler his death to B and C, with a direction that in
case either of them dies in the lifetime of A, the whole shall go to the survivor. B dies in the lifetime
of A, Afterwards C-dies in the lifetime of A. The legacy goes to the representative of C.

PART XVL
Of Conditional Beguests.

Bequest upua inpos- 113. A bequest upon an impossible condition
sible condition. is void

Illustrations.
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Illuslé"ations.

{2) An estate is bequeathed to A on condition that he shall walk one hundred miles in 4n hour,
The bequest is void. '

(b) A bequeaths 500 rupees to B on condition that he shall marry A's daughter. " As danghter wag
dead at tke date of the Will. The bequest is void. )

Beques-t upon_ illegal 114. A Dbequest upon a condi’sion, the fulﬁlment of
or immoral condition.  which would ke contrary tolaw or to morality, is void.

Tlustrations.
(@) A bequeaths 500 rupees to B3 on condition that he shall murder C. The bequest is void.

() A bequeaths 5,000 rupees to his niece if she will desert her husband. The bequest is void.

115. Where a Will imposes a condition to be fulfilled before the legatee
, . cantake a vested interest in the thing bequeathed, the
Fulfilment of condi- . . , L
tion precedent to the condition shall be considered to have been fulfilled if it
vesting of a legacy. - 3 . . <
' has been substantially complied with.

+ Lilustrations.

{2) A legacy is bequeathed to A on condition that he shall marry with the consent of B, C, D and
E. A marries with the written consent of B. C is present at the marriage. D sends a present to A
previous to the marriage. E has been personally informed by A of his intentions, and has made no
objection. - A has fulfilled the condition.- B

(®) A legacy is bequéathed to Afon condition that he shall marry with the consent of B, C and D.
D dies. A marries with the consent of B and C. A hass fulfilled the condition.

(¢) A legacy is bequeathed to A. on condition that he shall marry with the consent of B, 'Cand D.
A marries in the lifetime of B, C and D, with the consent of B and C only. A has not fulfilled the
condition. ' ' '

(d) A legacy is bequeathed to A on condition that he shall marry with the consent of B, C and

D. A obtains the unconditional assent of B, C and D to his marriage with E. Afterwards B, C and D
capriciously retract their consent. A marries E. A has fulfilled the condition. ‘

() A
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(&) A legacy is bequeathed to A on condition that he shall marry with the consent of 13, Cand D, .

A marries without the consent of B, C and D, but obtains their consent after the marr iage. A has not
fulfilled the conditiom. :

(/) A makes his Will, whereby he bequea.ths a sum of }uoney to B if B shall marry with the consens.
of A's -executors, B marries during the lifetime of A, and A afterwards "expresses his approbation of
.the marriage. A dies. The bequest to B takes effect.

{9) A legacy is bequeathed to A if ke executes a certain document within a time specified iw

the Will. The document is executed by A within a reasonable time, but not within the time specified

in the Will. A has not performed the condition, and is not entitled to receive the legacy.

116. Where there is a bequest to one person and a bequest of the same
Bequest o A aad, on thing to another if the prior bequest shall fail, the second
failure of 1;he pllor "be- bequest shall take effect upon the failure of the prior be-
to
st guest, although the fallure may not have occuned in the
manner contemplated by the testator.

Hlustrations.

(@ A bequeaths a sum of money to his own children surviving him, and if they all die under
18, to B. - A dies without having ever had a child. The bequest to B takes effect,

(3) 'A bequenths a sum of money to B, on condition that he shall execute a certain document
_ within three months after A's death, and if he should neglect to do so, to C. B dies m the testator's
Lifetime. The bequest to € takes effect.

117. Where the Will shows an intention that the second bequest shall

Case in which the take effect only in the event of the first bequest failing in
secondbequestshall ot 1y rticular manner, the second bequest shall not take
the first. effecct unless the prior bequest fails in that particular

manner.

1llustration.

A makes a bequest to his _\;{fe, but in case she should die in his lifetime, bequeaths to B that
which he had b’equea'thed to her. A and his wife perish together, under circumstances which make it
impossible to prove that she died before bim. The bequest to B does not take effect.

118. A

i
3
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118 A bequest may be made to any person with the condition super-
Bequest over, condi-  24ded  that in case a specified uncertain event shall

tional upon the happen- the thing bequeathed shall go to another person;
ing or not happening of la,ppen, © g beq athed h gotoa t P

a “specified uncertain  or, that in case a specified uncertain event shall not
event. “happen, the thing bequeathed shall go over to another
person. In each case the ulterior bequest is subject to the rules contained
in Sections 107, 108, 109, 110, 111, 112, 113, 114, 116, 117,

Illustrations.
(z) A sum of nioney is bequeathed to A, to be paid to him at the age of 18, and if he shall die
before he atfains that age, to B. A takes a vested interest in the legacy, subject to be devested and
to go to Bincase A shall die under 18,

(b) An estate is bequeathed to A with a proviso that if A shall dispute the competency of the

testator to make a Will, the estate shall go to B. A disputes the competency of the testator to maLe a
Will.  The estate goes to B,

(¢) A sum of money is bequeathed to A for life, and after his death to B, but if B-shall then be
dead, leaving a son, such son is to stand in the place of B. B takes a vested interest in the legacy,
subject to be devested if he dies leaving a son in A’s lifetime.

(d) A sum of money is bequeathed to A and B, and if either should die during the life of C, then to
t he survivor living at the death of €. A and B die before ¢. The gift over cannot take effect, but the
re presentative of A takes one-half of the money, and the representative of B takes the other half,

{e) A bequeaths to B the interest of a fund for life, and directs the fund to b‘e divided, at her death,
equally among her three children, or such of them as shgll be living at her death. All the children of

B die in B's lifetime. The bequest over cannot take effect, but the interests of the cbxldren pass to their -
representatives.

119. An ulterior bequest of the kind contemplated by the Ilast

Condition must. be preceding Section cannot take effect, unless the condition
striotly fulfilled. is strictly fulfilled.

Tllustrations.

(@) A .legacy is bequeathed to A, with a proviso that. if he marries without the consent of B, C
and D, the legacy shall go to E. D-dies. Even if A marries without the consent of B and €, the gift to &
does not taLe eﬂ'ect ’
™ A
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(Zz) Alegacy is bequeathed to A, with & proviso that if he marries without the consent of B; the

legacy shall go to C. A marries with the consent of B. He afterwards becomes a,mdower and marries
again without the consent of B. The beguest to C does not take effect.

(¢) Alegacy is bequeathed to A, to be paid at 18, or marriage, with a praviso that if A dies’u’nder
18, or marries without the consent of B, the legacy shall go'to C. A marries under 18, w1thout the consent
/of B. The beguest to C takes effect.

Original bequest no¢ - 120. If the wulterior bequest be not wvalid, the
affected by invalidity of . . . o ’
second. original bequest is not affected by it.

Tllustrations.

(2) An estate is bequeathed to A for his life, with a condition superadded that if he shall not on 2
given day walk 100 miles in an hour, the estate shall go to B. The condition bemg void, A retains his
estate as if no condition had been inserted in the Will.

(b) An estate is bequeathed to A for her life, and if she.do not deseri her husband; to B. A is
entitled to the estate during her life as if no condition had been inserted in the: Will.

(¢) An estate is bequeathed to A for life, and if he marries, to the eldest son of B for life. B, at the
date of the testator's death, had not had a-son.” The bequest over is void under Bection 92, and A is
entitled to the estate during his life.

‘ 121. A bequest may be made with the condition

Bequ.est 2onditioned

thatitshalleease tohave  superadded that it shall cease to have effect in case a spe-
effect’in case a specified

" uncertain event _shall cified uncertain event shall happen, or in case a specified
happen or not hAPPER: ;1 certain event shall not happen.

Iilustrations.

(«) An estate is bequeathed to A for his life, with a proviso that in case he shall cut down a certain
wood, the bequest shall cease to have any effect. A cuts down the wood ; he loses his life-interest in the
estate.

(3) An estate is bequea.thed to A, provided -that if he marries under the age of 25 without the
consent of the executors named in the Will, the estate shall cease to belong to him. A marries under
95 without the consent of the executors, The estate ceases to belong to him. }
' () An
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(c) An estate is bequeathed to A; provided that if he shall not go to England within thres years after
the testator's death, his interest in the estate shall cease. - A does not go to England within the time pre-
seribed. His interest in the estate ceases. '

(d) An- estate is be_queathed to A, with a proviso that if she becomes a Nun she shall cease to have
any interest in the estate. A becomes a Nun. She loses her interest under the Will.

(e) ‘A fund is bequeathed to A for life, and after his death to B, if B shall be then living, with a
proviso that if B shall become a Nun, the bequest to her shall cease to have any effect.

B becomeés a
Nun in the lifetime of A. She thereby loses her contingent interest in the fund.

122 1In order that a condition that a bequest shall cease to have effect

g - may be valid, it is necessary that the event to which it
uch condition must . . . ces

not be invalid under relates be one which could legally constitute the condition

ection 107. of a bequest as contemplated by the one huudred and
seventh Section.

123. Where a bequest is made with a condition superadded that

Resultoflegateeren- Wnless the legatee shall perform a certain act, the subject-
dering impossible or in- ;
definiiely postponing  MaLter of the bequest shall go to another person, or the

an act for which no  hequest shall cease to have effect ; but no time is

time is specified and . ‘ o

on the nonperform- specified for the performance of the act ; if the legatee s
ance of which the sub- . o . 3.3 ¢ 2« ) . : :
ject-matber is to go takes any step which renders impossible or indefinitely ‘
over: postpones the performance of the act required, the legacy - \

shall go as 1f the legatee had died without perfoxmmg sueh act.

Llustrations.

(a) A bequest is made to A with a proviso that unless he enters the army the legacy shall go

‘over to B. A takes holy orders, and thereby renders it impossible that he should fulﬁl the condition,
B is entitled to receive the legacy.

() A beguest.is made to A with a proviso that it shall cease to have aI;y effect if he does' nof marry
B's daughter, A marries a stranger, and thereby indefinitely postpones the fulfilment of the condition
_ The bequest ceases to have effect.

124, Whote
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124. Where the Will requires-an act to be performed by the legatee

Performance of con-
dition, precedent or
subsequent, within
specified time.

" within a specified time, either as a condition to be fulfilled

before the legacy is enjoyed, or as a condition upon
the non-fulfilment of which the subject-matter of the
bequest is to .go over to another person, or the be-

" quest is to coase to have effect ; the act must be performed within the time
specified, unless the performance of it be prevented by fraud, in which case

Further time allow-
ed in case of fraud.

.such further time shall be allowed as shall be requisite to

make up for the delay caused by such fraud.
PART XVIL

OF Bequests with Directions as to Application or Enjoymént.

125. Where s fund is bequeathed absolutely to or for the benefit of

- Divection that funds
be employed in a
articular manner fol-
owing an absolute
bequest of the same

to or for the benefit of

© any person.

any person, but the Will contains a direction that it shall
be applied or enjoyed in a particular manner, the
legatee shall be entitled to receive the fund
as if the Will had contained no such direction.

1llustration. ’

A sum of money is bequeathed towards purchasing a country residence for A, or to purchase an
.annuity for A, or to purchase a commission in the Army for A,or to place A in any business. A chooses
o receive the legacy in money. IHe is entitled to do so.

126. Where a testator absolutely bequeaths a fund, so as to sever

Direction that a mode
. of enjoyment of abso-
lute ‘bequest is to be
restricted, to secure a
specified benefit for
the legatee.

it from his own estate, but directs that the mode of
enjoyment of it by the legatee shall be restricted so as to
secure a specified benefit for the legatee ; if that benefit
cannot be obtained for. the legatee, the fund belongs to

hlm as if the Will had contained no such direction. -

]llustrations.

(a) A bequeaths the residae of his property to be divided equally among his daughters, and directs
that the shares of the daughters shall be settled upon themselves respectively for life, and be paid to
their children after their death. All the daughters die unmarried, the representatives of each daughter
are entitled to her share of the residue. ‘

@ A
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() A directs his trustees to raise a sum of money for his daughter, and lie then directs that they shall
invest the fund, and pay the income arising from it to her during her life, and divide the principal among
her children after her death. The daughter d1es without havmg ever had a child. Her 1epx esentatives
are entltled to the fund. -

12¥. Where a testator—_d,oes not absolutely bequeath a fund, so as to
‘Bequest of & fund Sever it from his own estate, but gives it for certain pur-
gglrnec%‘fm‘l.:lnclinurc%%sfgl “poses, and part of those purposes cannot be fulfilled, the
b fulfilled fund, or so much of it as has not been exhausted upon
the objects contemplated by the Will; remains a part of the estate of the’

testator.

Tlustrations.

(a) Adirects that his trustees shall invest a sum of money in a particular way, and shall pay the
interest to his son for life, and at his death shall divide the principal among his chi1d1'en ; the son dies
without having ever had a child, The fund, after the son’s death, belongs to the estate of the testator.

o) A bequeaths the residue‘ of his estate to be divided equally among his daughters, with a direction
that they are to  have the  interest only during their lives, and that at their- decease the fund
shall go to their children. The danghters have no children. The fund belongs to the estatc of the
_testator.

PART XVIIL
Of Bequests to an Lrecutor.

128, If a legacy is bequeathed to a person who is mnamed an
Logatee named as executor of the Will, he shall not take the legacy

iﬁfﬁ:st(ﬁe Sclf:“‘,‘s(’tmg‘]‘f unless he proves the Will or otherwise wmanifests an -

tion to act as executor. intention to act as executor.

\ Hllustration.

A legacy is given to A, who is named an executor. A orders the funeral according to the directions

‘coniained in the Will, and dies a few days after the Lestatm, wn:hout havmg proved the Will. A has
manifested an intention to act as executor, -

PART XIX.

14
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PART XIX.
Of Specific Legacies.

129. Where a testator bequeaths to any person a specified part
Specific ,legacy de- of his property, which is distinguished from all other
fined. parts of his property, the legacy is said to be specific.

Tllustrations.

(@) A bequeaths to B—
“ The diamond ring presented to him by C.”
¢ His gold chain.”
« A certain bale of wool.”
“ A certain piece of cloth.”
¢ All his household goods, which shall be in or about his dwelling-house in M Streei, in Calcutta
at the time of his death.” ]
¢ The sum of 1,000 rupees in a certain chest.”
. % The debt which B owes him,” .
« AIl his bills, bonds, and securities belonging to him, lymg in his 1odgmgs in Calcutta.”
¢ Al hxs furniture in his house in Calcutta.”
« All his goods on board a certain ship then lying in the River Hooahly
“ 92000 rupees which he has in the hands of C.”
«The money due to him on the bond of D.”
"« His mortgage on the Rampore Factory.”
# One-half of the money owing to him on his mortgage of Rampore Factory.”
“ 1,000 rupees, being part of a debt due to him from C.»
« His capital Stock of 1,0001. in Rast India Stock.”
« His promissory notes of the Government of India, for 10,000 rupees in their 4 per cent, loan.”
“ All such sums of money as his executors may, after his death, receivein respect of the debt due to
him from the insolvent firm of D and Company.”
“ All the wine which he may ‘have in his cellar at the time of his death.”
Such of his horses as B may seleet.”
« All his shares in the Bank of Bengal.”
# Al the shares in the Bank of Bengal which he may possess at the time of his death.”
« All the money which he has in the 51 per cent. loan of the Government of India.”
“ All the Government securities he shall be entitled to af the time of his decease.”

Each of these legacies is specific, -

(») A having Govermﬁent promissory notes for 10,000 rupees, bequeaths to his executors ¢ vaern-_
ment promissory notes f01 10,000 rupees in trust to sell” for the henefit of B. ’
The leg acy is specific.
’ () A
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(¢) A having property at Benares, and also in other places, begueaths to B all lns property at
l Benares.
, The legacy is specific.

(d) A bequeaths to B—
His house in Calcutta.
His zamindéri of Rampore.
His taluk of Rémnagar.
His lease of the Indigo factory of Sulkea.
An annuity of 500 rupees out of the rents of his zamindéri of W.
A directs his zamind4ef of X to besold, and the proceeds to be invested for the benefit of B.

Each of these bequests is specific.

(¢) A by his Will charges his zamindéri of Y with an annuity of 1,000 rupees to C during }us life,
and subject to this charge be bequeaths the zamindéri to D. Each-of these bequests is specific.

() A bequeaths a sum of money to buy a house in Caleutta for B.
To buy an estate in Zillah Furcedpore for B. ‘ _ .
To buy a diamond ring for B. )
To buy a horse for B.
To be invested in shares in the Bank of Bengal for B.
To be invested in Government securities for B. ‘

A bequeaths to B— _ ‘
“ A diamond ring.” ) _ . 1
“ A horse.” ) ‘
10,000 rupees worth of Government securities.”
" An annuity of 500 rupees.”
2,000 rupees, to be paid in cash.”
“ 8o much money as will produce 5,000 rupees 4 per cent. Government securities.”

These bequests are not specific.

(¢9) A, having property in England and property in India, bequeaths a legacy to B, and directs that
it shall be puid out of the property which he may leave in India. He also bequeaths a legacy to C, and
directs that it shall be paid out of the property which he may leave in England.

No one of these legacies is specific.

Bequest of & o 130, Where a sum certain ig bequeathed, the
certain  where . the : 18 not specifi {
cortain  vhere | the legacy - not pec _c r.;xea.rel.)r because the sto.cks, funds,
(it is invested are de- or securities in which it is invested are described in the
seribed. ) lel : : L

llystration.
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Lllustration.

A bequeaths to B—

10,000 rupees of his funded property.”
* 10,000 rupees of his property now invested in Shares of the Kast Indian Railway Company "

* 10,000 rupecs, at present secured by mortgage of Rampore Factory.”

No one of these legacies is specific.

. Where a be 1 i
Bequest of stock 131 . a bequest s made in general terms,
where the testator had  Of a certain amount of any kind of stock, the legacy is

at. the date of his Will .
an equal or greser 1O specific merely because the testator was at the date
amount of stock of the o0 hig Wil} possessed of stock of the specified kind, to

same kind,
an equal or greater amount than the amount bequeathed,

Tllustration.

A bequeaths to B 5,000 rupees five per cent, Government securitics, A had at the date of the will

five per cent. Government securities for §,000 rupees.
The legacy is not specific.

“Bequest of money 182. A money legacy is not specific merely
where it is not to be  becauge the Will directs its payment to be postponed
p:ud until some part

of the testator's pro- until some part of the property of the testator shall

erty shall have been T
Gioposed of in o cortain have been reduced to a certain form, or remitted . to

way- certain place.
Jiustration.

A beqﬁeaths to B 10,000 rupees, and directs that this legacy shall be paid as soon as A’s property in

Ingia shall be realized in England,
The legacy 18 not specific.

133. Where a Will contains a bequest of the resxdue of the testator's
v.“When coumerated  property along with an enumeration of some items of
articles are not f0 be v nerty not previously bequeathed, the articles enu.

deemed to be. specific- i
ally bequeathed. . rated shall not be deemed to be specifically bequeathed.,

134, Where

VR

i




“ACT No. X or1865. 195

134. Where property is specifically bequeathed to two or more persons

Retention, inform, of 10 succession, it shall Le retained in the form in which

specific bequest to se- .
veral persons in sucees- the testator leftlt althouch it may be of such a nature

sion. that its value is contmually decreasmo

. Tlustrations,

. .

(@) . A having a lease'of a house for a term of years, 15 of which were unexpired at the time
of his death, has bequeathed the lease to B for his life, and after B’s death to C. B is to en‘)ov the
property as A left it, although if B lives for 15 ye<u 5, C can take nothing under the bequest.

() A having an annuity during the life of B, bequeaths it to C for Lis life, and after C’s
death, to D. C is to enjoy the annuity as A left it, although, if B dies before D, D can take nothing
under the bequest.

135. Where property comprised in a bequest to two or more persons in

Sale and investment Succession, is not specifically bequeathed, it shall in the

of proceeds of pro- ghsence of any direction to the contrary be sold, and the
perty bequeathed to } . X o

two ormorepersons in  proceeds of the sale shall be invested in such securities as

su(,cessmn . : : .
the High Court may, by any general rule to be made from
tirae to time, authorize or direct, and the fund thus constituted shall be en-

joyed by the successive legatees according to the terms of the Will.

Illustration.

A, having a lease for a term of years, bequeaths ¢ all his property” to B for life, - and after B's death
to C. The lease must be sold, and the proceeds invested as stated in the text, and the annual jncome
arising from the fund is to be paid to B for life. At B’s death the capital of the fund is to be paid to C.

Where thereis adefi- If
‘ciency of assets to pay 136
Jegacies, specific legacy cies, a specific legacy is not liable to ab'xte with the
»ot liable to abate with
general legacies. general 16‘0 acies,

there be a deficiency of assets to pay legu-

PART XX,

Q
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PART XX.

Of Demonstrative Legacies.

137. Where a testator bequeaths a certain sum of money or a certain
Demonstrativelegacy quantity of any other commodity; and refers to a particu-

defined.

lar fund or stock so as to constitute the same the primary

fund or stock out of which payment is to be made, the legacy is said to be

demoustrative,

‘ * Eaplanation—The Qistinction betweeu a specific legaey and a demonstra-
tive legacy cousistsin this, that where specified property is given to the
legatee, the legacy is specific ; where the legacy is directed to be paid out of

specified property, it is dewonsirative.

Iltustrations.

(o) A béqueat];é to B 1,000 rupees, being part of a debt due to him from W. He also bequeaths to
C 1,000 rupees to be paid out of the debt due to him from W: The legacy to B is specific; the legacy to C

is demonstrative.

o A beqqeaths to B * ten bushels of the corn which shall grow in his field of Greenacre.”

4’80 chests of the Indigo which shall be made at his factory of Rampore.”

"« 10,000 rupees out of his five per cent. promissory notes of the Government of India.”

An annuity of 500 rupees * from his funded property.”

« 1,000 rupees out of the sum of 2,000 rupees due to him by C.”

nagar.

A beqﬁeaths to B an annuity, and directs it to be paid out of the rents arising from his taluk of Rém-

A bequeaths to B ¢ 10,000 rupees out of his estate at Rimnagar,” or charges it on his estate ag

Ramnagar.

4 10,000 rupees, being his share of the capital embarked in & certain business.”

Each of these bermests iz demonstrative,

138. Where
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138. Where a portioh of a fund is specifically bequeathed and a
Order . of payment legacy is directed to be paid out of the same fund, the
;;bgzrl)‘fl“’gcgufo‘}‘;egfgg portion specifically hequeathed shall first -be paid to the
the subject of a specific legatee, and the demonstrative legacy shall be paid out

legacy.’ .
i ‘ of the residue of the fund, and so far as the residue
shall be deficient, out of the general assets of the testator.

Tllustration.

A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He also bequeaths

* to € 1,000 rupees to be paid out of the debt due to him from W. The debt due to A from W is

only 1,500 rupees; of these 1,500, rupees, 1,000 rupees belong to ‘B, and 500 rupeés are to be paid
to €. C is'also to receive 500 rupees out of the general assets of the testator.

PART XXI.

Of Ademptzon of Legacies.

139. If anythmg which has been specifically bequeathed does not
belong to the testator at the time of. his death, or has

Ad t'on explained.
cmpHOn X been converted into - property of a different kind, the

‘legacy is adeemed ; that is, it cannot take effect by reason of the ‘subject-

matter having been withdrawn from the operation of the Will.

Tllustrations,

(a) A bequeaths to B—
“The diamond ring presented to him by C.”
“His gold chain.”
“ A certain bale of wool.”
“ A certain piece of cloth.”
« All his household goods which shall be in or about his dwelling-house in M Street, in Calcutta
at the time of bis death.”

A, in his lifetime,
Sells or gives away the ring.
Converts the chain into a cup.
Converts the wool into cloth, .
Makes the cloth into a garment,

. Takes another house into which he removes all his goodas.

Each of these legacies is adeemed.,

(& A
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*(b) A bequeaths to B—
“The sum of 1,000 rupees in a certain chest.”
¢ All the horses in his stable,” ‘
At the death of ‘A, no meney is found in the chest, and no Lorses in the stable.

The legacies are adeemed.

(¢) A bequeaths to B certain bales of goods. A ‘takes the goods with him on a voyage. The ship

and goods arc lost at sea, and A is drowned.

The legacy is adeemed.

- 140. A demonstrative legacy is not adeemed by reason that the pro-
Non-ademption of de-  perty on which it is charged by the Will does not exist at
monstrative legacy. the time of the death of the testator, or has been con-
verted into property of a different kind ; but it shall in such case be paid
out of the general assets of the testator. ‘

Ademiption of spe- 14]1. Where the thing specifically begueathed is
“cific bequest of right to : apol i e af valige £o et
teccive sowething from the right to receive something of value from a third party,
2. tlied party. - and the testator himself receives it, the bequest is
' adeemed. '
Tllustrations.

(@) A bequeaths to B—
#The debt which C owes him.”
9,000 rupees which he hns in the hands of D.”
“The monwy due to him on the hond of F.”
«Tis mortgage on the Rampore Factory.”
AN these debts are extinguished in A's lifetime, some with and some without his consent,
All the legacies are adeemed, ‘ ‘

(&) A bequeaths to B—
« His interest in certain policies of life assurance.”
A in his lifetime receives the amount of the policies. The legacy is adeemed.

Ademption pro fanto 142. The receipt by the testator of a part of an entire
hy testatur's receipt of . i ) : :
part of entire thingspe-  thing specifically bequeathed shall operate as an ademp-
ielly hegueathod. . - .

omently bedusuth tion of the lcgacy to the extent of the sum so received,

Tlustration,

e
e




A bequeaths to B * the debt due to hind by C."
A 5,000 rupees, the one-half of the debt.
5,000 rupees received by A.

143.

Ademptlon pro lanto
by testator’s receipt of
portion of an entire fund
of which a portion has
been specifically be-
queathed.

specific legacy.

A bequeaths to B one-half of the sum of 10,000 rupees due to him from W.
receives 6,000 rupees, part of the 10,000 rupees.

129
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ilustration.
The debt amounts to 10,000 rupees. C pays to

The legacy is revoked by ademption, so far asregards the

If a portion of an entire fund or stock be speciﬁcall& bequeathed,

the receipt by the testator of a portion of the fund or
stock shall operate as an ademption only to the extent
of the amount so received ; and the residue of the fund
or stock shall be applicable to the discharge of the

Lllustration.

A in his lifetime
‘T'he 4,000 rupees which are due from W to A’ at the

time of his death belong to B under the specific bequest.

144,

Order of payment
where a portion of a
fund is specifically be-
queathed to one legatee,
and alegacy charﬂed on
the same fund to an-
other, and the testator
having received a por-
tion of that fund, the re-
mainder is insufficient
to pay both legacies.

Where a portion of a fund is specifically bequeathed to one 1egd-

tee, and a legacy charged on the same fund is bequeathed
to another legatee ;- if the testator receives a portion of
that fund, and the remainder of the fund is insufficient to
pay both the specific and the demonstrative legacy, the
specific legacy shall be paid first, and the residue (if any)
of the fund shall be *applied so far as it will extend in
payment of the demonstrative legacy, and the rest of the

demonstrative legacy shall be paid out of the general assets of the testator.

A bequeaths to B 1,000 rupees, part of ‘the debt of 2,000 rupees due to him from W.

Lllustration.

He also

bequedths to C 1,000 rupees to be paid out of the debt due to him from W. A afterwards receives
500 rupees, part of that debt, and dies leaving only 1,500 rupees due to him from W. Of -these 1,500
rupees, 1,000 rupees belong to B, and 500 rupees are to be paid to C. C is also to receive 500 rupees
out of the general assets of the testator. ;
Where
R

145.
[ 4
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Ademption  where 145. Where stock which has been specifically be-
;tggihzgegfe?;‘g; e queathed. does not exist at the testator’s death, the legacy

ab te’s't"ltm s dedth, is adeéiti éd

Tllustration.

A bequeaths to B—
«His capltal stock of 1,000L in East India Stock.”

@ ﬁls promissory notes of the Govérnment of India for 10,000 tupeds ih their 4 per cent. loan.”
gells the stock nd the Hoéds.

'J*‘he legacies are adeeaied.

?

Ademption pro tanto 146. Wlicre stock which has been specifically be-

where stock, specifically - queathed, does only in part exist at the testatoi’s death,
bequeathed, exists in

part only at testator's  the legacy is adeemed so far as regards that part ot the
death.
stock which has ceased to exist.

Tlusiration.

A begueaths to B— ‘
“His 10,000 rupees in the &} per cent. loan of the Government of India’
A sells one-half of his 10,000 rupees in the loan in question.
One-half of the legacy is adeemed.
L)
, 147. A specific bequest of goods uider a descrip-
Non-ademption of ., | o .. T, .
specific bequést of tiOn conhecting them with a certain place, is not adeem-

d - L . , .
goods described ascon- 4 1oy yeagon that they have been removed from such place
place by reason of frgm any temporary cause, or by fraud, or without the
renioval, ?

knowledge or sanction of the testator.
Lllustrations.

A bequeaths to B “all his household goods which shall be in or about his dwelling-house in
Calcutta at the time of his death.” The goods are removed from the house to.save them from fire. A
dies before they are brought back.

A bequeaths to B ¢ all his household goods “which shall be in or about hxs dwelling-house in Calcutta
at the time of his death.” During A’s absence upon a journey, the whole of. the goods are removed from
the house. A dies without having sanctioned their removal.

Néither of these legacies is adeemed.

148. The
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148. The removal of the thing ‘bequeathed from thie place in
st ... .. which it is stdted in the Will to be situated, does not con-

When removal of
thitg beqﬁeat}(:;(; dots  Stitute an adetption, where the place is only referred

Tou constitute ademp- ¢4 jn order to complete the descrlptlon of whit the

testator meant to bequea,th
1ustrations.

A bequmths to B all the bills, bouds, and other secmities for money belonging to him then lying in

his 10dcrm¢rs in Calcutta At the time of his death these eﬁ’ects had been removed from his lodomos in
‘Calcutta. . . ‘ it

A bequeaths to B all his furniture then in his house in Calcutta. The testator lasa house at
‘Caleutta and another at Chinsurah, in which he lives alternately, being possessed of one set of furniture

-only, which he removes wmh himself to each house. At the time of his death, the furniture is in the house
at Chmsurah

- A bequeaths to B all his goods on board a certain ship then lying in the River Hoog‘lﬂy. "The goods
:ave removed by A’s divections to a warehouse, in which they remain at the time of A’s death.

No one of these legacies is revoked by ademption.

149, Where the thing bequeathed is not the right to receive some-

When the thing be- thing of value from a third person, but the nioiiey or other
queathed is a valuable i 10 ecetver ird Ny
% be received by the commodity whlc_h. shall be 1ece1‘ved from the ?hud. person
testator from a third by the- testator himself or by his representatives, the re-
person; and the testa- ) .
tor himself, orhisrepre-  ceipt of such sum of money or other commodity by the
sentative receives it: ¢ ostator shall not constitute an ademption ; but if he
mixes it up with the general mass of his property, the legacy is adeemed.

Tlustration.

A bequeaths to B whafever sum may be 1ece1ved from his claim on . A receives the whole of his
<claimon C, and sets it apmt from the general mass of his preperty. The legacy is ' not adeemed.

150. "Where
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" 150, Where a thing specifically bequeathed uudergoes a change be-
,C}xangefby Oper.aﬁm} tween the date - Qf the. 'Will and the: testator’s -death, and:
f law of subject of” a oha 4 vt :

e W bjeat, of the change mkes.rplace by.opexat:,u.m of law, or in the:

tween date of Willand course of execution of ‘the . provisions of apy legal in--

testator’s death. . . | > :
strument under which the thing bequeathed was held, the

legacy is not adeemed by reason of such change.
Lilustratsons.

A bequeaths to I3 ¢ all the money which he has in the 54 per cent. loan of the Government of India."
"? ' . *

T'he securities for the 54 per cent. loan are converted during A's lifetine into 5 per cent. stock.
A bequeaths to B the sum of 2,000L, invested in Consols in the names of trustees for A.
‘I'he sum of 2,000, is transferred by the trustees into A's own name.

A bequeaths to B the sum of 10,000 rupees in promissory notes of the Governmwent of India which he-
has power, under his marriage settlement, o dispose of by will. Afterwards, in A's lifetime, the fundis-
converted into Consols by virtue of an authority contained in the settlement.

" No one of these legacies has been adeemned.

151. Where a thing specifically bequeathed undergoes a change between.
) the date of the Will and the testator’s death, and the-
Change of subject . : i
without testator's  change takes place without the knowledge or sanction of
cnomietge: the testator, the legacy‘is not adéeemed.

Rlustration,

A bequeaths to B ¢ all his 8 per cent. Consols.” The Consols are, without A's knowledge, sold py-

hiis agent, and the proceeds converted into Kast India Stock, 'L'his legacy is not adeemed.

. L}

Stock specifically be- 152,. Where stock. which has bee.n. S[)GClﬁO?"u y be-
‘éﬁei‘fhm’tlem to a queathed is lent to a third party on condition that it shall
ird party on con- T : .
dition that{sshallbere-  be replaced, and it is replaced aeccordiugly, the legacy is
placed not adeemed. ' ‘

153. Where-




;

of his estate.
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Stock specifically be- 153, Where stock specifically bequeathed is sold,
queathed, sold but re- - and an equal quantity. of the same stock.is afterwarde,,
placed and “belonging -
to_ the -testator at his purchased and belongs to:the testator at: hls deabh the=

death. legacy is not adeemed
 PART XXIL [
Of the Payment of Linkilities in respect of the Subject of o Bequest.

154. Where property specifically :bé(;ueaﬁhedfisfsubject’ at the death of
Non-liability of ¢x- - the testator to any - pledge, lien, or incumbrance, created
ecutor to exonerate by the testator himself or by any persen .under whom he
specxﬁc leaatees'
' claims; then, unless a contrary intention appears by the
Will, the legatee, if he accepts the bequest, ‘shall- accept it subject’ to:such:
pledge or incumbrance, and shall (as between himself and the testator’s estate)
be liable to make good the amount.of such pledge or incumbrance. A con-
trary intention shall not be inferred from any direction whlch the Wlll ‘may
contain for the payment of the testator s debts generally. o :

" Evplanation—A periodical payment in the nature of land-revenue or in
the nature of rent is not' such an mcumbrance as- 1s contemplated by this
Section.

' fl{usiraiib}zs. o

C(a) A bequeaths- “to B-the diamond ring given him’ by- C. At A's death the ring is held in pawn
b,y D, to whom it has -been pledged by A. It is the duty of A’s executors, if the state of the testator's,
assets “will allow them, to allow B to redeem the ring, .

%) -A bequeaths ‘to B.a za.mind’ari, which at A’s death is subject to a -mortgage for 10,000 Tupees
and the whole of the principal sum, together with interest to the amount of 1,000 rupees, is due at A’s
death. B, if he accepts the bequest accepts it subjeot to)this charge, and is liable, as between himself and
A’s estate, to pay the sum of 11,000 rupees thus due.

C{,mpmmn of testa~ - 155 Where any thmg is to be done to comp!ete
{,:fieaz‘,fizt;‘{,e hings . the testator’s title to the thing bequeathed it 1s to be

done at the cost of the testator’s estate,

Tllustrations.
8
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Illustrations,

(@) A baving contracted in'general terms’ for the purchase of a plece of land at 2 certain price,
bequeaths it .to B, ‘and dies before he hag paid the purchase-money. 'I'he purchase-money must be made .
good out of A’s assets, . ,

(?) A having contracted for the purchase of a piece of land for a certain sum of money, one-half of
- which is to be paid down, and the other half secured by mortgage of the land, bequeaths it to B, and dies

. before he has paid or secured any part of the purchase-money. One-half of the purchase-money wust be
" paid out of A's assets.

156 Where there is a bequest of any interest in 1mm0veab1e pro-

- Byoncratio of logi. perty, n respeet of which payment in the nature of land

tee’s immoveable pro- revenue or in the nature of rent bas to be made periodi-
perty for which land-

. vevenueor rentis pay-  cally, the estate of the testator shall (as between such estate

sble periodically. and the legatee) make good such payments or a propor-

tion of them up to the day of his death.
- Tllustration.

A bequeaths to B a house, in respec&; of which 365 rupees are ps.yable annually by way of rent.
A pays his rent at the usual time, and dies 25 days after. _ A’s estate shall make good 25 rupees in respect
of the rent

157 In the abSence of any d1rectmn in the Wl“ where there is a spe-

Exoneration of spe- cific bequest of stock in a Joint Stock Company, if any call:

dfic ' logatecs .ok or other payment is ‘due from the testator at the time of

. pany. his death in respect of such stock, such call or payment
shall, as -between the. testator’s estate and -the legatee, be borne by such

~estate ; but if any call or other payment shall, after the testator’s death, be-

come due in respect of such stock, the same shall, as between the testator’s i

gstate and. the legatee, be borne by the legatee if he accept the bequest.

{ . - Ilustrations. ) : i
(@ A beciueathed to B his shares in a certain railway, At A’s death there was due from him
the s‘um -of 61, int respect of -each share, being the amount of a call which had been duly made, and the sum

of 5s. m respect of each share, being the amount of interest which had accrued due in respect of the calk
These payments must be borne by A’s estate.

(®) A
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(b) A bas agreed to take 50 ghares in an inténded Joint Stock Company, and has contracted to pay
up 5L in respect of each share, which sym must be paid before his title to the shares can be completed.

A begqueatbs these shares. to B The estate of A muss make good the payments which were necessary to
'complete A'g txtle . " St A : ' .

(c) A bequeaths to B his shares in a certain rallway B acqepts the legacy “Afer A's death a
call is made in respect of the shares. B must pay the call,

, (d) "A bequeaths to B hls shares in a Jomt Stock Oompany. B accep‘t's.thé bequesf _Afterwards
the affairs of the Company are wound up, and each shareholder is called upon for contnbutxon, The
amount of the contribution must be borne by the legatee,

! (¢) Aisthe owner of ten shares iv a Railwiy Company,. At a meeting held . during his lifetime
" 2 call is made of 3L per share, payhble by three instalments, A bequeaths his shares to B, and dies
between the day fixed for the payment of the first and the day fixed for the payment of the second
Insta.lment, and without having paid the first instalment. -A's estate must pay the ﬁrst instalment, and

B, if he accepts the legncy, must pay the remaining instalments.

- PART XXII'L

of Bequests of Things descrwed in geneml Terms.

158 If “there be abequest of somethmg descmbed in general terms,
Beq“est of thm% the executor must purchase for the legatee what may rea-
described. in genera
terms, . sonably be consulered to answer the description.

)

FRS

e Illustrations.-

(a) A beguesaths to B o pair of carnage horses, or a dxamond ring. The executor must prov:de
the legatee with such articles, if the state of the assets will allow it.

@) A bequeaths to B ¢ his pair of carx‘iage horses.” A had no carriage horses at the time of his
death, Th; legacy fails.

 PART XXIV.
or Bequest; of the Interest or Produce of o Fund.

159. Where the interest or prdducé of a fund is beqﬁeathed to any’
. person, and the Will affords no indication of an inténtion

Bequest of the in- . ) 4 o
}grs:ist or produce of a - that the enjoyment . of the bequest’ should be of  limited
A duration; the principal as well as the intercst shall belong
to the legatee. o

Tlustrations,
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‘Illu;tration.i.f S R \

' . it s L e
) (a) A bequeaths to B the mterest of Tis 5 per “cent. promlssory Totes of the Government of Indm3

‘There is no other clause in the Will aﬁ"ectmg those securitigs. B is entitled to A's 5 per cent. promissory
notes of the Government-of India,. = .. | . B S

(6) A bequeaths the interest of his 6% per cent. promissory notes of the Government of India to B
for his life, and after hlS death to C. B i is entitled 4o the mterest of the’ notes durmg hxs hfe, and C 1s
¢ntitled to the notes upon B’s death, -

® A béqu‘ea‘ths to B the rents of his lands at X, Bis entitled to the lands.
PART XXV,
or Beguests 'qf Annuities.

160 Where an annulty is created by lel the legatee is entitled to
: Ammmy oreated by Teceive it for his hfe only, unless a contrary Inténtion ap-
Will is payable for life pears by the Will. - And this rule shall not be varied by.

only, unless a contrary
intentionappearsbythe  the circumstance - ‘that  the annmty is directed to be paid

Wil out of the property generally, or that asum of money is
bequeathed to be mvested in the purchase of if.

 Atustrationa.

3

{a) A bequeaths to B 500 rupees a year .B.is entitled .during his Jife to receive the annual sum of
500 rupees. vt :

3 A bequeaths to B the sum of 500 rupees xnonthly. B is entltled durmg his life to receive the
sum of 500 rupees every mon‘th e N

) A beq‘ueaths an annuxty of ‘500 rupees to B for life, and on B's death to- C. B is entxtled to an
annuity of 500 .rupees during his hfe -G if he survxves B, is entitled to an annuity of 500 rupees ‘from
B's death uitil his own dedts,

Where

i

e 2
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161, Whexe thﬂ Will directs that an annuity shall be nrovnded for any
Peried  of vesmng person out of the proceeds of property, or out of property
;lhasﬂg‘:llll:yd‘%?m&gf generglly, or where _mgney 18 bequeathed to be invested
vided out of the pro- ~ in the purchase of an annuity for any person, on the testa-
3?3‘323255;’ gi'\?r;?fy"‘;f - tor’s death the legacy ' vests in:interest in. the legatee, and.
;}‘gﬁl ed to 1y ir::es‘zee& he is entitled at his option to have an annuity purchased

in the purchase of an  for him, or to. receive the money appropnated for that
Annuvy.

.purpose by the Wlll

I Zlustrations. ) )

(@) A by his Will directs that his executors shall out of his property purchase an annuity of 1,000
rupees for B. B is entitled at his option to have an annuity of 1,000 rupees for his life purchased for him,
or to receive such a sum as will be sufficient for the purchase of such an annuity.

() A ‘bequeaths a fund to B for his life, and dh\ects that afser B's- death-it shé,ll be laid out in the,
purchase of an annuity for C. B and C survive ‘the testator C dies in B's ﬁfetime; "On B's death the
fund belongs to the representative of C. ) ’

162. Where an annuity is bequeathed, but the assets of the testator are
Abutement of an- not sufficient to pay all the legacies given by the Will, the
neity. - . .. annuity shall abate in the.-same proportmn as the o‘cher-
pecuniary legac1es given by the Will. R S "

Where there s a gif 163. Where there is a gift of an- annuity -and a
of an annuity, and are- - - residuary gift, the whole of the annuity is to be satisfied:
siduary gift, the whole
of the anmuity to be - before any part of the residue is paid to the res1duary
first satisfied.

legatee, and, if necessary, the capital of the testator's

estate shall be applied for that purpose.

PART XXYI.
Of Lega,czes to Credztom and Pm tzoners.

 Creditor primé fucic ‘164. Where a debtor bequeaths a. legacy to his
entitled o legacy as well c1edltor, and it does wot appear from the Will that the-
a.sdebt E . e . o et e 5 . v,
‘ leg ey is meant as a satisfaction of the:debt, the creditor

shall be. enmtled to the legacy as well as to the dmount of the debt. . .
AR 165. . Where

T
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-165. Where a parent who is under obligatiou by ‘contract to provide a
Clild * primd " facis portion for a child, fails to do so, and afterwards bequeaths
entitled fo legacy as 5 Jegacy to the child, and does not intimate by his Will -

well as portion, -
that the legacy is meant as a satisfaction of the portion, .
the child shall be entitled to receive the lewacy as well as the portlon

Ilustration.

A, by articles entered into in contemplation of his marriage with B, covenanted that he would pay to
each of the daughters of the intended marriage a portion of 20,000 rupees on her marriage. This
covenant having been broken, A bequeaths 20,000 rupees to each of the married daughters of himself and
B. Tle legatees are entitled to the benefit of this bequest in addition to their portions.

166. No bequest shall be wholly or partially adeem-
No ademption by sub-

_séquent provision for €4 by a subsequent provision made by settlement or

legatee. ‘otherwise for' the legatee.

INustrations.

(@ A ‘bequeaths 20,000 rupees to h1s son.B. He afterwards gwes to B the sum of 20,000 rupees.
The legacy is not thereby adeemed.

@) A he(iuenths 40,000 rupeés to B, his orphan niece, whom he had brought up from her infancy.
" Afterwards, on the occasion of B's marriage, A settles upon her the sum of 80,000 rupees. The legaey is
not thereby diminished,

PART XXVII.
" Of Election.

167. Where a man, By his Will, professes to dispose of something
PRI ". which he has no right to dispose of; the person to whom
Circumstances in

which _cleotion takes ‘the thing belongs ‘shall elect either to confirm such dispo-
place.. .

give up any. benefits which may have been provided foz him by the Will,

168. The

" sition or to dissent from it, and in the latter case he shall
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168 “The ‘interest so relinquished shall' devolve as if it had nof been

, disposed. of by the Will in favour of the legatee subject,
Devolutxonv “of in-
terest relinquished by nevertheless, to the charge of making good to the disap-

the owner. pointed legatee the amount or value of the gift attempteoi
to be given to him by the Will, ~

Tostator's belief as 169, Thls rule wxll apply whether the testator does
Of B 1

to his ownership imma-  or does not believe that which he profe‘:ses to dispose of
terial by his Will to be his own,

Jllustrations.

(a) The farm of Sultdnpurwas the property of C. A bequeathed it to B, giving a legacy of 1,000
rupeesto C. € has clected to retain his farm of Sulténpur, which is worth 800 rupees. C forfeits his
legacy of 1,000 rupees, of which 800 rupees goes to B, and the rcmaining 200 rupees falls into the re-
siduary bequest, or devolves according to the rules of intestate succession, as the case may be,

() A bequeaths an estate to B in case B's elder brother (who is married and has children) shall leave

no issue living at his death. A also bequeaths to C a jewel, which belongs to B. B must elect to give
up the jewel, or to lose the estate.

(¢) A bequeaths to B 1,000 rupees, and to C an estale which will under 2 settlement belong to
B if his elder brother (who is marited, and has children) shall leave no issueliving at his death, I
must elect to give up the estate, or to lose the legaey,

(d) A, aperson of the age of 18 domiciled in British India, but owning real property in England,
to which G is heir-at-law, bequeathe a legacy to C, and subject thereto devises and bequeaths to B ¢ all
his property, whatsoever and wheresoever,” and dies under 21. The real property in Bugland does
not pass by the Will. C may claun his legacy without giving up the real property in England.

Bequest for a man's 170 A bequest for a man’s benefit is, f'or the pur-

benefithowregmdedfor  pose of election, the same thing as a bequest made to
the purpose of election. himself,

Qilustration.

The farm of Bultinpur Khird being the property of B, A bequeathed it to C; and bequeathed an-
other firm -celled Sultdopur Ruzurg to his own executors, with a direction that it should be sold, and the
proceeds applied in payment of B's debts, . B must elect whether he will abide by the Will, or keep his farm
of Sultanpur Khurd mn opposition to it - ‘

1. A
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4 >e1Asof; o ing 8 o 1117515 dA person taking no bencfit directly under the

s t indirect] t 4 4

I;:g;txet i h.‘s“eiéiﬁmi no i ut deriving a benefit under it 1nd1recth, is not put
to his elecuon.

Tllustration, .
The lands of Sultﬁnpur are settled upon G for hfe, and after his death upon I, his on]y child,
A bequeaths the lands of Sulténpul to B, and 1, 000 rupees to, C. C dies intestate, shortly after the
testator, and without having made any election. 'D takes out adwinistration to C, and as administrator
elects on behalf of C's e§tnte to take under the Will.. In that capacity he receives the legacy of 1,000
rupees, and accouuts to B for the rents of the lands of Sulténpur which accrned after the death of the
testator and before the death of C. In his individual character he retains the lands of SultAnpur in -

opposition to the Will.

A person taking un-< .
der 5 Will in bis in- 172. A person who in his individual capacxty takes

f{:"“;‘;ﬁlﬁﬁpa‘iﬂm‘é‘g a benefit under the Will, may in another character elect

elect to take in oppo- o take in opposition to the Will,
sition to it. )

" Dlustration.

The estate of Sultinpur is settled upon A for life, and after his death upon B. A leaves the estate of
Sulthnpur to D, aud 2,000 rupees to B, and 1,000 rupees to C, who is B's only child; B dies intestate,
shortly after the testatm ‘without having made an. election. C takes out administration to B and ag
administrator elects to keep the-estate of Sultinpur in opposition to the Will, and to relinquish the legacy
of 2,000 rupees. C may do this, and yet claim his legaey of 1,000 rupees under the Will. )

- Buception to the siz last Rules.—Where a particular gift is expressed - in
the Will to be in lieu of sowmething belonging to the legatee, which is also

~in terms disposed of by the Will, if the legatee claims that thing, he must

relinquish the particular gift, but he is not bound to relinqaish any other
benefit given to him by the Will.

1 lluéz‘mtian.

Under A's martiage settlement his wife is entitled, 1f she survives him, to the enjoyment of the estatc
of Sultupur during her life. :

A by his Will ‘bequeathsto his wifé an annuity of ‘200l during her life, in lieu of her interest in the
estate of Sultdnpur, which estate he bequeaths to his son. He also gives his wife a legacy of 1,000, - The
widow elects o take What she is entitled to. under the settlement.. She is bound to relinquish the annuity,
but not the legacy of 1,000. ’ Co LT

173.  Acceptance
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173. - Acceptance of a benefit ‘given by the Will constitutes an election
When acceptance of by the legatee to take under the Will, if he has knowledge
s benefit given by a ;

Willconstitutesan eloe-  of his 1ight to elect, and of those circumstances which
tion to take under the . i ' .
Will. would influence the judgment of a reasonable man in

making an election, or if he waives inquiry into the circumstances.

Ilhestrations.

i

(@) Aisowner of an estaie called Sultdnpur Khurd and has a life interest in another estate called
Sult4npur Buzurg to which, upon his death, his son B will be absolutely entitled. The Will of A gives the
estate of Sultdnpur Khurd to B, and the estate of Sultdnpur Buzurg to C. B, in ignorance of his own right
to the estate of Sulténpur Buzurg allows C to take possession of it, and enters into possession of the estate
-of Sultdnpur Khurd. B has not confirmed the bequest of Sultinpur Buzurg to C.

() B, the eldest son of A,isthe possessor of an estate called Sulthnpur. - A bequeaths Sultdnpur to .
C, and to B the residue of A’s property. D, having been informed by A's executors that the residue will
amount 10 5,000 i-upeés, allows C to take possession of Sultinpur. e afterwards discovers that the re-
sidué does not amount to more than §00 rupees. I has not confirmed the bequest of the estate of Sultin-
pur to G,

" 174. Such knowledge or waiver of inquiry shall, in the absence of
Presumption ‘arising  ©vidence to the contrary, be presumed if the legatee has
from enjoyment by epjoyed.for-two years-the benefits provided for him by the
legatee for two years. ey, : . \
‘ ~ - Will without doing any act to express dissent.

175. Such knowledge or waiver of inquiry may be inferred from any
Confirmation of be. 20 of th‘e legatee .Whlch renc‘lers it impossible to place tl}e
quest by act of lega- persons interested in the subject-matter of the bequest in
e » the same condition as if such act had not been done.

dllustration.

A bequeaths to B an estate to which C is entitled, and to C a coal mine. C takes possession of the
mine, and exhausts it.  He has thereby confirmed the bequest of the estate to B, :

176. 1f the legatee shall not, within one year after the death of the
e .o . .
When testator’s ro. tfastatox, signify to the' testator's xeprese‘ntatlves his 1nten.
presentatives may call tlon to confirm or to dissent from the Will, the representa-
wpon legatee to elect. . 1 e Y . . . -
: tives shall, upon the expiration of that period, require him

' ' to make

Y
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to make his election ; and if he does not comply with such requisition within

Effect of pon-com-
pliance with their re-
quest within areason-
able time.

Postponement of elec~
tiont in case of disabili-

ty. -

_ Property transferable
by gift made in con-
templation of death.

When a Vgift is said
to be made in contem-
plation of death.

a reasonable time after he has received it, he shall be
deemed to have elected to confirm the Will.

177, 1In case of disability the election shall be post-
poned until the disability ceases, or until the election shall
be made by some competent anthority,

PART XXVIIL
O Gifts in Contemplation of Death.

178. A man may dispose, by gift made in contem-
plation of death, of any moveable property which he could
dispose of by Will. A gift is said to be made in contem-
plation of death where a man who 1s ill and expects to die

_shortly of his illness, delivers to another the possession of

any moveable property to keep as a gift in case the donor shall die of that illness.

Such gift resumable.

_ When it fails.

(&) A being ill;and in expectation of death, delivers to B, to be retained by him in case of A’s death~—

A wateh.

Such a gift may be resumed by the giver. It does not take
effect if he recovers from the illness during which it wag
made; norif he survives the person to whom it was made.

Tllustrations.

A bond granted by C to A.

A Bank Note.

A promissory note of the Government of India endorsed in blank.
A Bilt of Exchange &ndorsed in blank. '

Certain mortgage deeds.
A dies of the llness during which he delivered these articlea,

B is entitled to—
The watch.

The debt secured by C's bond.

The Bark Note.

The promissory note of the Government of fndia,
The Bill of Exchange.

'he money secured by the mortgage deeds.

" A




£y

ACT No. X or 1865, 148

() A beingill, and in expectation of death, delivers to B the key of a trunk, or the key of a ware-
house in which goods of bulk belonging to A are deposited, with the intention of giving him the control
over the contents of the trunk, or over the deposited goods, and desires him to keep them in case of A%
death. " A dies of the illness during which he delivered these articles, B is entitled to the trunk and its
contents, or to A's goods of bulk in the warehouse.

(¢) A being ill, and in expectation of death, puts aside certain articles in separate parcels, and marks
upon the parcels respectively the names of B and C. The parcels are not dehvered during the life of A.
A dies of the illness during which he set aside the parcels. B and C are not entitled o the contents of the
parcels.

¢

PART XXIX.
- Of Grant of Probate and Letters of Administration.

_ 179.. The executor or administrator, as the case may
P » Character and proper- . i 4 : .
. ty of exccutor orad- be, of a deceased person, is his legal representative for all
- ministrator as such. ‘ :
purposes, and all the property of the deceased person vests
in him as such.

180, When a Will has been proved and deposited in a Court of compe-
tent jurisdiction, situated beyond the limits of the Pro-
cogd"gﬁif;‘;gm;f‘ﬁf vince, whether in the British dominions, or in a foreign
,' ;ﬂiﬁggﬁfﬁfa‘gy of Wil country, and a properly authenticated copy of the Will is
produced, letters of administration may be granted with a

copy of such copy annexed,

Frobate to be graut- 181. Probate can be, granted only to an executor

ed to executor appoint- . ; L xRTe]
ed by Will. ppe appointed by the Will

Appointment express 182. The appointment may be eXpress or by necessary
= or implied. 1mphca.t10n

Lllustrations.

(4) A wills that C be his executor if B will not; B is appointed executor by implication.,

. (b) -A gives a legacy to B and several legacies to other persons, among the rest to his daughter-in-
""" - law, C, and adds, “ but should the within- named C be not living, I do constitute and appoint B
my whole and sole executrix,” C is appointed executrix by implication. ,

() A
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(c) A appoints several persons executors of his Will and Codicils, and his nephew residuary legatee,
and fu another Codicil are these .words:—%I appoint my nephew my residuary legatee to discharge all

lawful demands against my Will and Codlc:ls, mgned of different dates.”

The nephew is appointed

an executor by implication.

183. Probate canuot be granted‘ to any person who is a minor or

Personsto whom pro-
bate cannotbe granted.,

Grant of probate to
several executors si-
multaueously or at dif-
ferént times.

is of unsound mind, nor to a married woman with-

out the previous consent of her husband.

- 184. When several executors are appointed,
probate may. be granted to them all simultaneously or
at different times.

Hlustration,

A is an executor of B's Will by express appointment, and C an exeeutor of it by implication.
Probate may be granted to A and C at the same time, or to A first anid then to C, or to C first and

then to A.

185. If a

" Separate probate of

" Codieil discovered after
grant of probate.

- Procedure when dif-
ferent executors are

appointed by the Codi- .
cil.

A cerual of represent-
ation to surviving exe-
eutor.

~ executors. made by the Will.

Codicil be discovered after the grant of probate, a
separate probate of that Codicil may be granted to the
executor, if it in no way repeals the appointment of
If different executors are

appointed by the Codicil,- the probate of the Will

must be revoked, and a new plobate granted of the

Will and the Codieil together.

186. When probate has been granted to several
executors, and one of them dies, the entire representation
of the testator accrues to the surviving executor or
executors.

187. No right as executor or legatee can be established in any
Court of Justice, unless a Court of competent jurisdic-
tion within the Province shall have granted probate
of the Will under which the right is claimed, or shall have
granted letters.of administration under the one- hundled
and eightieth Seetion.- S .

’ ‘ h ' Probate

No right as executor
or legatee can be estab-
llshed unless Proba,teor
letters of administration
- shall have been granted
by a competent Court.

188.
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Probate establishes {l 188, Probate of a Will when gl‘anted establishes
the Will from tes- the Will from the death of the testator, and renders
valid all intermediate acts of the executor as such.

mini i
Porsonsto whom let- 189, Letters. of afi n strfzt’mon cannot be granted
ters'of administration {0 any person who is a minor or is of unsound mind, nor

may not be granted. . . :
8 to a married woman without the previous consent of her
husband.

No right to intestate’s 190, No right to any part of the property of
{12823””“3?25 :)ea%slfﬁ?: a person who has died intestate can be established in any
istration previously ~f : e .
granted by a competent Court of Justice, unless letters of administration have

Court. first been granted by a Court of competent jurisdiction.

191, Letters of administration entitle the administrator to all rights
From what period belonging to the intestate as effectually as if the
tettexs of administration  pdministration had been granted at the moment after

intestate’s rights. his death.

. 192. Letters of administration do not render valid
Acts of administrator X . Ve . . .
not validated by letters  any intermediate acts of the adihinistrator, tending to the
of administration. .. . . , )
diminution or damage of the intestate’s estate.

-193. When a person appointed an executor has not renounced the
executorship, letters of administration shall not be grant-
Grant of administra-
tionwhere executorhas  ed to any other person until a citation has been issued,
not rendunced.
calling upon the executor to accept or renounce his execu-
torship; except that when one or more of several executors have proved a
- 'Will, the Court may, on the death of the survivor of those
who have proved, grant letters of administration without
citing those who have not proved.

Exception.

194 The renunmatmn may be made orally in the presénce of the

1t
Form and effoct of Judge, or by a writing signed by the” person renouncing

renunciation of ‘execu- and when made shall preclude him from ever therea,fter
applying for probate of the Will appointing him’ executor,
195, If

torship.
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185. If the executor renounce, or fail to accept the executorship
Procedure where exé-  Within the time limited for the acceptance or refusal thereof,
cutor renounces ox falls ) o Will may be proved and letters of administration, with

to accept within the
time limited. - a copy of the Will annexed, may be granted to the person

who would be entltled to admmlstratlon in case of intestacy.

'195. When th@ deceased has made a Will, but has not appointed an
Grant of administra.  SXECULOT, OF when he has appoiuted an executor who is
::L(;lildu;(;y T:;;:;:al or legally incapable or refuses to act, or has died before the
ST testator, or before he has proved the Will, or when the
executor dies after having proved the Will but before he has administered all
the estate of the deceased ; an universal or a residuary legatee may be admit-
ted to prove the Will, and letters of administration with the Will annexed
may be granted to him of the whole estate, or of so much thereof as may be

unadministered.

187. When a residuary legatee who has a beneficlal intevest survives
Right to administra-  the testator, but dies before the estate has been fully ad-
tion of representative . iictered, his representative has the same right to admin-

of deceased residuary ’
legatee. istration with the Will annexed as such residuary legatee,

198. When there is no executor and no residuary legatee or representa- |

Grant of adwinistra- tive of a residuary legatee, or he declines or is incapable
tion when there is no  to act, or cannot be found, the person or persons who
executor, nor residuary X . ) 1
legatee, nor representa- would be entitled to the administration of the estate of
t1 f h legatee.
e of SHeR T ‘the deceased if he had died intestate, or any other legatee
having a beneficial interest, or a creditor, may be admitted to prove the Will,

and letters of administration may be granted to him or them accordingly.

199. Letters of administration with the Will annexed shall not be

citation to b . granted to any legatee other than an universal or a re-
itation to be issue g .

before grant of admin-  siduary legatee, until a citation has been issued and published

tration to any legatee . o . ; )
:)Stﬁ:rl(t)llalan onieralor  in the manner hereinafter mentioned, calling on the next

vesiduary. - - of kin to accept or refuse letters of administration.
200. When
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200. When the deceased has died intestate, those who are connceted
Order in which con- with him either by marriage or by consanguinity, are enti-
Qggg‘;ﬁgu‘;zlt";”;;?gﬁg’ tled to obtain letters of administration of his estate and
thed to administration.  offects in the order and according to the rules hereinafter

stated. _ -

201. If the deceased bas left a widow, administration shall be granted
Administration tobe  to the widow unless the Court shall see cause to exclude
franted to widow un er, either on the ground of some personal disqualification,

exclude her. or because she has no interest in the estate of the deceased.
Lllustrations.

(2) The widow is a lunatic, or has committed adultery, or has been barred by her marriage ‘settle-
ment of all interest in hier husband’s estate ; there is cause for excluding her from the administration.

(0) The widow has married again since the decease of her husband ; this is not good cause for her
exclusion.

202. If the Judge think proper, he may associate any person or .
Persons  associated  PETSONS with the widow in the administration, who would
erson . . .
with widow in admin- be entitled solely to the administration if there were no
istration. widow

203. If there be no widow, or if the Court see cause to- exclude the
... widow, it shall commit the administration to the person or

Grant of administra; ) h .
tion where no widow, persons who would be beneficially entitled to the estate
or widow excluded. according to the rules for the distribution of an intestate’s
Proviso. estate ; provided that when the mother of the deceased
shall be one of the class of persons so entitled, she shall be solely entitled - to

administration.

Deceased's kindred 204. Those who stand in equal degree of kindred
gﬁg&iﬁ%ﬁg;g%ggﬂy to the deceased, are equally entitled to administra--

tion. tion.

205. The



148 ACT No. X or 1865.

Right of widower to 205 The hquand SUIVIVIHg his Wlfe has the same
adbmtmlstlatlon of wits right of administration of her estate as the widow has in
estate

respect of the estate of her husband.

ot of 206. When there is no person connected with the

¢ of administra- . ..

tioni?a%re?i@?sm deceased by marriage or consanguinity who is entitled
to letters of administration, and willing to act, they

may be granted to a creditor,

207. Where the deceased has left property in British India, letters
Where deceased has  Of administration imust be granted according to the fore-
ﬁ%lgf"i’if;};lﬁbgﬁ;ﬁ going rules, although he may have been a domiciled
iﬁﬁstt’gggggtegofgggg; ‘inhabitant of a country in which the law relating to
rules. testate and intestate suceession differs from the law

of British India.
PART XXX.
or E’mited Grants.
* (a). Grants lz'mz'ted in Duration.

208. When the Will has been lost or: mlslald since the testator’s

: - death; or has been destroyed by wrong or accident and not

alff{"&afgst"\fvf{{?y * by any act of the testator, and a copy or the draft of the

 “Will has been preserved, probate may be granted of such

copy or draft, limited until- the original or a properly authentmated copy of
it be produced.

209. When the Will has been lost or destroyéd
OfPfgs“f‘t%r‘)fd:;It‘g;ﬁ{s‘ and ‘no. copy has been made nor the draft preserved,
will. probate ‘may be granted of its contents, if they can be

estabhshed by evidence.

210. When
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210‘. When the Will-is in the possession of a person residing out of the

Province in which application for probate is made, who
Probate of cop :

wher e original exists. 7 has refused or neglected to deliver it up, but a copy has

been transmitted to the executor, and it is necessary for
the interests: of the estate that probate should be granted without waiting for
the arrival of the original, probate may be granted of the copy so transmitted,
limited until the Will or an authenticated copy of it be produced.

Z211. Where no Will of the deceased is forthcoming, but there is reason
o _ to believe that vhere i1s a Will in existence, letters of
thf%'%{f‘ﬁ;”gﬁﬁfugggfl administration may be granted, limited until the Will,

or an authenticated copy of it, be produced.
(b.) Grants for the Use and Benefit of others having Right.

212. When any executor is absent from the Province in which appli-

cation is made, and there is no executor within the Pro-

;h:} d&}‘ﬁ‘?‘,‘;‘ﬁ‘;’;&?‘ﬁﬁ vince willing to act, letters of admmlstratmn, with the

Atorney of an absent  Wil] annexed, may be granted to the Attorney of the

absent executor, for the use and benefit of his prineipal,

limited until he shall obtain probate or letters of administration granted to
himself.

Administration, with 213. When any person to whom, if présent, letters
riommay of o stsens  of administration with the Will annexed might be grant-
Lot {)’;‘%;{ﬁﬁ;‘”& ed, is absent from the Province, letters of administration
administer. with the Wﬂl annexed may be granted to his Attorney,

limited as above-mentioned.

214, When a person entitled to administration in case of 1ntesta.cy 18

. absent from the Province, and no person equally entitled
Administration  to

Attorney of absent is willing to act, letters of administration may be granted

Eﬁﬁ?&f“ﬂ‘f}eﬂ;‘é a%}‘ to the Attorney of the absent person, 11m1ted as before

intestacy. mentioned.

215. When a minor is sole executor or sole residuary legatee, letters

Administration during of administration, with the Will annexed, may be granted

minority. to the legal guardian of such minor or to such other -

person
) :
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person as the Court shall think fit until the minor shall have completed the
age of eighteen years, af which penod and not bef‘oxe, probate of the Will

shall be gtanted to him.

216 When there are two or more minor executors and no executor

Administration until - Who hag attained majority, or two or more remduary lega--

one of several minor gxe- tees and no res1duary legatee who has. attamed majorlty,

cutors or residuary lega-
tees attains majority. the grant shall be limited until one of them shall have

, complgted the age of eighteen years. :

217. If a sole executor or a sole universal or residuary legatee, or a
person who would be solely entitled to the estate of the

intestate according to the rule for the distribution of
intestates’ estates, be a lunatic, letters of administration,
. with or without the Will annexed, as the case may be, shall be granted to the
person to whom the care of his estate has been committed by competent
authority, or if there be no such person, to such other person as the Court may
think fit to appoint, for the use and beneﬁt of the lunatic until he shall

Administration . for
use and Dbenefit of
tunatic jus habens.

become of sound mind. . X

218 Pendmg any suit touching the validity of the Will of a deceased
Administration pen- PeTsOD, or for obtaining or revoking any probate or any
dente lite. grant of letters of administration, the Court may appoint
an administrator of the estate of such deceased person, who shall have all the
rights. and powers of a gereral administrator, other than the right of
distributing such estate, and every such administrator shall be subject to the
immediate control of the Court and shall act under its direction.

(c.) For Special Purposes.

219. Ifan exccutor be appointed for any Iinited purpose specified in
the Will, the probate shall be limited to that purpose, and

Probate limited to
pur;gs: s;ec:ggdemthe if he should appoint an Attorney to take administration
T

will. ~ - on his behalf, the letters of admmmbratlon wnth the Will

annexed shall accordmgly be limited. -
220. If
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220. If an executor appointed generally give an authority to an
* Administration with -Attorney to prove a Will on his behalf, and the authority
f}:ﬁite d“igla pz;‘;l‘gil‘ﬁ “is limited to a particular purpose, the letters of administra-

purpose. tion with the Will annexed shall be.limited accordingly:

221. Where a person dies, leaving property of which he - was the sole

‘or surviving trustee, or in which he had no beneficial
Administration llmit- ’

ed to property in interest on his own account, and leaves no general repre-

which & person has 4 gentative, or one who is unable or unwilling to act as such,

letters of administration, limited to such property, may be

granted to the person beneficially interested in the property, or to some other

person on his behalf.

. 222. When it is necessary that the representative of a person deceased
Administration limis. € made a party to a pending suit, and the executor or
ed to a suit. person entitled to administration is unable or unwilling to
act, letters of administration may be granted to the nominee of a party in
such suit, limited for the purpose of representing the deceased in the said suit,
or in any other cause of suit which may be commenced in the same or.in any

other Court between the parties, or any other parties, touching the matters at

issue in the said cause or suit, and until a final decree shall be made therein
and carried into complete execution. ‘

- 223. If at the expiration of twelve months from the date of any ‘pro-
Administration imit- bate or letters of administration, the executor or adminis-
ed to the purpose of be-  trator to whom the same has been granted is absent from
coming a party to a suit T .
to be brought against the Provmce within which the Court that has granted
the probate or letters of administration is situate, it shall
be  lawful for such Court to grant, to any person whom it may think fit,
letters of administration limited to the purpose of becoming and being made
a party to a suit to be brought against the executor or administrator, and
carrying | the decree which may be made therein into effect.

224. In any case in which it may appear necessary for preserving the

'Administration Hmi& property of a deceased person, the Court wifhin whose
{ llecti . . . . . . .
;er%sex?va‘é?o:c of de- district any of the property is situate, may grant to any

ceased’s property. . pergon whom such Court may think fit, letters of adminis-

" tration
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tration limited to the collection and preservation of the property of the de-
ceased, and giving discharges for debts due to his estate, subject to the direc-
tions of the Court,

225. When a person has died intestate, or leaving a Will of which
Appointment as ad- there is no executor willing and competent to act, or where
' Z’l’féftiﬁﬁi”th‘fo,f’eei?ﬁﬁ the executor shall, at the time of the death of such person,
snder rdinary cireum- o resident out of the Province, and it shall appear to the
tled to-administration.  Court to be necessary or convenient to appoint some per-
son to administer the estate or any part thereof, other than the person who
under ordinary circumstances would be entitled to a grant of administration,
it shall be lawful for the Judge, in his discretion, having regard to con-
sanguinity, amouut of interest, the safety of the estate, and probability that
it will be properly administered, to appoint such person as he shall think fit
to-be administrator, and in every such case letters of administration may be
limited or not'as the Judge shall think fit.

(d.) Grants with Exception.

226. Whenever the nature of the case 1'equires that an excepfion be
Probate or adwinis. ~ ade, probate of a Will, or letters of administration with
tration with the Will  {he WﬂI annexed shall be granted subject to such

annexed, subject to ex-
ception. exceptlon

227. Whenever the nature <f the case requires- that an exception be
Administration wicn 0ade, letters of administration shall be granted subJect to
exception. " such exception,

(e.) Grants of the Rest.

228 Wheneve1 a grant, with exception, of probate or letters of ad-

: ' . ministration, with or without the Will annexed, has been
Probate or adminis= .

tration of the rest. made, the person entitled to plobate or administration of

’ the remamder of the deceased’s estate may take -a grant

of
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of probate or letters of administration, as the case may be, of the rest of the

deceased’s estate.

, (f) Grants of Eﬁécls unadministered,

229. If the executor to whom probate has been granted have died
Grant of effects un- . Jeaving a part of the testator’s estate unadministered, a new

administered. representative may be appointed for the purpose of adminis-
tering such part of the estate.

230. In graﬁting letters of administration of an estate not fully ad-
Rules as to grants of ministered, the Court shall be guided by the same rules
effects unadministered.-  ag apply to original grants, and shall grant letters of

administration to those persons only to whom original grants might have been
made.

‘

231. When a limited grant has expired by effluxion of time, or the
Administration when Dappening of the event or contingency on which it was
2X§;f;g‘jdangf1§’ltereh‘;§ limited, and there’is still some part of the deceased’s estate
o aome part of the  ynadministered, letters of administration shall be granted -

o to those personsto whom original grants might have been
made.

(9) Alteration in Grants.

232 ‘Errors in names and descnptlonﬂ or 1n setting forth the time and
What errors may be place of the deceased’s death, or the purpose'in a limited
wectified by the Court.  orant, may be rectified by the Court, and the grant of

probate or letters of administration may be altered and amended accordingly.

233. If, after the grant of letters of administration with the Will
Procedure where Cod-  annexed, a Codicil be discovered, it may be added to the
g’;;md;icgggﬁﬂstr;‘f{gg grant on due proof and identification, and the grant

altered and amended accordlngiv.

(k) Revocation
X
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(h) Revocation. of Grants.

Revocation or annul- )
ment for just cause, 234, The grant of probate or letters of administra-

of grant of probate : - oy . .
O B istration. tion may be revoked or aiinulled for just cause.

\

Fzplanation.— Just cause is—Ist, that the proceedings to obtain the
grant were defective in substance ; 2nd, that the grant
was obtained fraudulently by making a false suggestion,
or by concealing from the Court something material to the case; 3td, that
the grant was obtained by means of an untrue allegation of a fact essential
in point of law to justify the grant, though such allegation was made in
ignorance or inadvertently ; 4th, that the grant has beoome useloss and

* Just cause.”

inoperative through circumstances.
Illustrations.
(2) 'fhe Court by which the grant was made ‘had no jurisdiction.
(b)‘ The grant was made without citing parties who ought to have been’ cited.
(¢) The Will of which probate was obtained was forged or revoked.

(d) A obtained letters of administration to the estate of B, as his widow, but it has since transpired
that she was never married to him.

() ‘A has taken. administration to the estate of B as if he had died intestate, but s Will
has since been discovered. .

€2 Since probate was granted, a later Will has been discovered.

- (g) Since probate was pgranted, a Codicil has been discovered, which revokes or adds o the
appointraent o executors under the Will,

() Theperson to whom probate was or letters of administration were grantéd has subsequently
become of unsound mind. '

Part XXXT.




ACT No. X or 1865, 155

PART XXXL

Of the Practice in granting and revoking Probales and Letters of Administration.

Jurisdiction of Dis- 235, The District Judge shall have jurisdiction
trict Judge in granting . . ..
and revoking probates in granting and revoking probates and letters of adminis-

and letters of admifis-  t,tion in all cases within his District.

236. The District Judge shall have the like powers and authority in
‘Listiet  Judge's relation to the granting of probate and letters of adminis-
powersas'to the grant- pration and all matters connécted therewith, as are by law
ing of probate and ad- ) o . o ]
ministration. vested in him in relation to any Civil suit or proceeding

depending in his Court.

237. The District Judge may order any person to produce and bring
District Judge may inbo Court any paper or writing being or purporting to be
;’)‘lggim““{es{’:ggﬁag testamentary, which may be shown to be in the possession
papers. or under the control of such person ; and if it be not shown
that any such paper or writing is in the possession or under the control of such
pgrson, but there is reason to believe that he has the knowledge of any such
paper or writing, the Court may direct such person to attend for the purpose of
being examined respecting the same, and such person slall be bound to
answer such questions as may be put to him by the Court, and, if so ordered,.
to produce and bring in such paper or writing, and shall be subject to the like
punishment under the Indian Penal Code, in case of default in not attending
or in not answering such questions or not bringing in such paper or writing,
as he would have been subject to in case lie had been a party to a suit, and
bad made such default, and the costs of the proceeding shall be in the discre-
tion of the Judge. ‘ '

238. The proceedings of the Court of the District Judge in relation
Proceedings of Dis- 10 the granting of probate and letters of administration
fliiiuif'(i‘%’epiog&‘é“i,iﬁ shall, except as hereinafter otherwise provided, be regu-

ndministration. lated so far as the circumstances of the case will admit by
the Code of Civil Procedure.

239, Until
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239.  Uutil probate be granted of the Will of a deceased person, or an
When and how Dis-  administrator of his estate be constituted, the District Judge
;:;;t fi“‘iﬁi I;ltgt:;:‘egn within whose jurisdiction any part of the property of ‘the
of’ property. deceased person is situate, 1s authorized and required to
interfere for the protection of such property, at the iastance of any person
claiming to be interested therein, and in all cther cases where the Judge con-
siders that the property incurs any risk of loss or damage ; and for that pur-
pose, if he shall see fit, to appoint an officer to take and keep possession of the
property. k ' ' A

?4@ Probate of the Will or letters of administration to the estate ot a

deceased person may be granted by the District Judge
- Probate or adminis-,

tration may be granted’  under the seal of his Court, if it shall appear by a petition
by District Judge - : . . . ‘ o .
Den tostator or . verified as hereinafter mentioned, of the person applying
testate at his death  for the same, that the testator or intestate, as the case
had a fixed dwelling or ) v i 5
any. property within may be, at the time of his decease, had a fixed place of
the jurisdiction. . ¢
! abode, or any property, moveable or immoveable, within

the jurisdiction of the Judge.

¢

241 When the application is made to the Judge of a District in

which the deceased had no fixed abode at the time of his

When application is . : . ) . :
made to the Judrf ott;]a death, it shall be in the discretion of the Judge to refuse
?éii‘iﬁéa’iiaé" wo fixed the application, if in his judgment it could be disposed of
abode. more justly or conveniently in another District, or where
the application is for letters of administration, to grant them ab%lutely or

limited to the property within his own jurisdiction.

247%. Probate or letters of administration shall have effect over all the -
" Gonclusivencss  of property and  estate, moveable or immoveable, of the
probate or letters of deceased, throughout the Province in which the same is
aduinistration. granted, and shall be concluswe as to the representative
title against all debtors of the deceased, and all persons holding property
which belongs to him, and shall afford full indemnity to all debtors paying

their
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their debts, and all persons delivering up such property to the person to whom
such probate or letters of administration shall have been granted.

243. The application for probate or letters of administration, if made
Conelusiveness o'f and verified in the manner hereinafter mentioned, shall be
application _for pro- conclusive for the purpose of authorizing the grant of
bate or administration, . . R
if properly made and ~probate or administration, and no such grant shall. be im-
verified. peached, by reasonthat the testator or intestate had no
fixed place of abode, or no property within the District at the time of his
death, unless by a proceeding %o revoke' the grant if obtained by a fraud

upon the Court.

244 Application for probate shall be made by a petition distinctly
‘written in English or in the language in ordinary use in.
proceedings before the Court in which the application is
made, with the Will annexed, and stating the time of the testator's death,
that the writing annexed is his last Will and testament, that it was duly ex-
ecuted, and that the petitioner is the executor therein named; and in addi-
tion to these particulars, when the application is to the District Judge, the
petition shall further state that the deceased at the time of his death had his
~ fixed place of abode, or had some property, moveable or immoveable, situate
within the jurisdiction of the Judge.

Petition for probate.

-

2458. In cases wherein the Will i¢ written in any language other than
English or than that in ordinary use in proceedings before
In what cases trans- . .

lation of Will to bean-  the Court, there shall be a translation thereof aunexed to
nexed to the petition. 41,0 etition by a translator of the Court, if the language
be one for which a translator is appointed; or if the Will be in any other
language, then by any person competent to translate the same, in which case
_ Verification of trans-  8Uch  translation shall be verified by that person in the
},a;’,;’;\ z‘tﬁ? oy Ay following manner :—*“T (A B) do declare that I read and
Court translator. perfectly understand the language and character of the

original, and that the above is a true and accurate translation thereof.”

246. Applications

Z
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- 246. Apphcatwm for +letters of administration shall be made by
Petition for lotrers  POEIbION distinetly writben as aforesaid, and btatmg the
of administration. time and place of the deceased’s death, the family or other
relatives of the doceased, and their respective residences, the right in which
the petitioner olaims, that the deceased left some property within the juris-
diction of the District Judge to whom the application is made, and the amount
of assets which are likely o come to the petitioner’s hands.

247. The petition for probate or letters of administration shall in ai[
Petition for probate cases be subscribed by the petitioner-and his pleader, if
or letters of adminis: 5,y and shall be verified by the petitioner in the following

tration to he signed and
verified. manner or to the like effect :~—

“T (4 B), the petitioner in the above petition, declare that what is stated
therein is true to the best of my information and belief.”

248. Where the application is for probate, the petition

Verification of peti-

‘Hon for probate, by oy} alse be verified by at least one of the witnesses to

one of .the witnesses 0
the Will. the Will (when procurable), in the manner or to the effect

fo]Iowing t—

«1(C D), one of the witnesses to the last Will and testament of the

testator mentioned in the above petition, declare that I was present and saw

the said testator affix his éignature (or mark) thercto (as the case may b¢),

“(or that the said testator acknmowledged the writing annexed to the above

petition to be his last Will and testament in my presence).”

249, If any petition or declara{ipn which is hereby required to be
Ponishment  for verified shall contain any averment which the person
;L‘?l;ggtgfe.o averment making the verification knows or believes to be flse, such
tion. - person shall be subject to punishment according to the
provisions of the law-for the time being in force for the punishment of gwmg

or fabricating false evidence.

250. In
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250. In all cases it shall be lawful for the District Judge, if he shall
- Distsict Judge msy think proper, to examine the petitioner in person, upon
examine petitioner in  oath or solemn affirmation, and also to require further
person and require fur- .
ther evidence, and issue ~ €Vidence of the due execution of the Will, or the right of
‘;‘fﬁﬁ;‘;’gﬁnsﬁ;’}“ve“ B the petitioner to the letters of administration, as the case
may be, and to issue citations calling upon all persons
claiming o have any interest in the estate of the deceased to come and see the
proceediugs before the grant of probate or letters of administration, The cita-
_Publication of cita- tion shall be fixed up in some conspicuous part of the
tion. Court-house, and also in the Office of the Collector of the
District, and otherwise published or made known in such manner as the J udge
issuing the same may direct.

251. Caveats against the grant of probate or administration may be
Caveat againstgrant lodged with the District Judge; and immediately on a
of probate or adminis- S, _ . L. /
tration. caveat being entered with the District Judge, a copy
thereof shall be given to any other Judge to whom it may appear to

the District Judge expedient to transmit the same.

252. The caveat shall be. to the following effect : —* Let nothipg be
done in the matter of the estate of A B, late of
deceased, who died on the day of at
without notice to CDof ",

~ Form of caveat. ?

253. No proceeding shall be taken on a petition for probate or letters of
After entry of caveat, abdmmlstration after a caveat against the grant thereof has
no proceeding to be 1 :
DO el b ey Deen entered W}th the Judge to whom the application has
until after notice to the  been made, until after such notice to the person by whom
caveator: . ; b .
: the same has been entered as the Court ‘shall think

reasonable.

254, When it shall appear to the Judge that p‘robate.bf a Will should
Grant of probate tobe be granted, he will grant the same under the seal of his
wader seal of the Cowrt:  Court in manner following :—

» “I
?
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“J,. - Judge of the District of ~ hereby make known that.
] , on the day of In the year the
Form of such grant: 15t Will of late of » a copy whereof is.

hereunto annexed, was proved and registered before me, and that administra-
tion of the property and credits of the said deceased, and in any way concern-
ing his Will, was granted to the executor in the said Will
named, he having undertaken to administer the same, and to wake a frue
inventory of the said property and credits, and to exhibit the same at or before
the expiration of a year nexf ensuing, and also to render a true account
thereof.”

2858. And wherever it shall appear to the Distriet Judge that letters of

teaut of letters of dministration to the estate of a person deceased, with or

administration  to be without a copy of the Will annexed, should be granted,
under seal of Court. . . R

he will grant the same under the seal of his Court in

manner following :—-

“T, o Judge of the District of , herchy make
Forin of such grant; known that on the day of -letters.

v of administration (with or without the Will annexed, as

the case may be) of the property and credits of _ , late of |
deccased, were granted to , the father (or as the case may be)

of the deceased, he having undertaken to administer the same, and to make a
true inventory of the said property and credits, and o exhibit the same in
this Court at or before the expiration of one year next ensuing, and also to
render a true account thereof.” |

256. Every person to whom any grant of administration shall be com-
mitted shall give a bond to the Judge of the Distriet
Court to enure for the benefit of the Judge for the time
being, with one or more surety or sureties, engaging for the due collection,
getting in, and administering the estate of the deceased, which bond shall be

Administration-bond.

in such form as the Judge shall from- time to time by any general or special

order direct.

2567, The
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257. The Court may, on application made by petition and on being
 Assignment of admia- satisfied that the engagement of any such bond has not
' been kept, and upon such terms as to security, or provid-
ing that the money received be paid into Court, or otherwise as the Court
may think fit, assign the same to some person, his executors or administrators,
who shall thereupon be entitled to sue on the said bond in his own name as if
the same had been originally given to him instead of to the Judge of the
Court, and shall be entitled to recover thereon as trustee for all persons inter-
ested, the full amount recoverablein respect of any breach thereof.

Probate not to be 258. !Yo.probate of a Will shall be granted until
granted until after after the expiration of seven clear days, and no letters of
seven days, and letters .. h ‘ A L.
of administration until administration shall be granted until after the expiration

after fourteen days
from the testator's or Of fourteen clear days from the day of the testator or

intestate’s death. -
intestate’s dea intestate’s death.

259. Every District Judge shall file and preserve all original Wills of
Filing of original Which probate or letters of administration with the Will
Wills of which probate 1 hexed may be granted by him among the records of his

or letters of adminis-

tration with Will an- (v pt yntil some public registry for Wills is established ;
nexed have been grant- > |
ed. and the Local Government shall make regulations for the

preservation and inspection of the Wills so filed as aforesaid,

260. After any grant of probate or letters of administration no other
Grantee of probate than the person to whom the sanie shall have been granted
2:;3&%63al‘l’falf,f?}i";fé shall have power to sue or prosecite any suit, or otherwise
power to sue, &¢, until g0t a5 representative of the deceased, througho_ut the Pro-

the same shall havebeen . - -
revoked. vince in which the same may have been granted, nntil such

. prdbate or letters of administration shall have been recalled or revoked.

261. In any case before the District Judge' in which there is con-
Procedureinconten vention, the proceedings shall take, as nearly‘ as may
tious cases. be, the form of a regular suit, according to the pro-
visions

al
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visions ‘of the Code of Civil Procedure, in which the petitioner for probate
or letters of administration, as the case may be, shall be the plaintiff, and
‘the person’ whio may have appedred as aforesald to oppOse the grant shall be
the defendant.

262. Where any plobate is orletters of administration are revoked,

all payments dond ﬁde made to any executor or admin-

o yment fo executor i trator under such probate or administration before

probate or letters ofad- g}, revocation thereof shall, notwithstanding such revo-

cation, be a legal discharge to the person making the

Right of such exe- SID€ and the executor or administrator who shall have

g:"‘;zcg:lp“dgl‘;?;f{}a?gi acted under anysuch revoked probate or administra-

payments, * tion may retain and reimburse himself in respect

of anv payments made by him, which the person to wliom probate or letters
of administration shall be afterwards granted might have ]aWFnl]V made.

263. Every order made by a District Judge by virtue of the powers

Appeals from orders hereby conferred upon him, shall be subject to appeal

made bi’)gv’:frs‘“c‘z‘;?e%f to the High Court under t}hg rules contained in the
red by this Act. "Code. of Civil Procedure applicable to appeals.

264 The High Court shall have concurrent jurisdiction with .

Gonourrent jurisdic-  the  District Judge in thg exercise of all the powers
tion of High Court.  hereby conferred upon the District Judge.

PART XXXII.

Of Executors of their own Wrong.

265. A person who intermeddles with the estate of the deceased,

Executor of his own  OF does any other act which belohgs to the office of
Lgecu

wrong. executor, while there is no rightful executor or admlmstra-
tor in existence, thereby makes himself an executor of his own wrong.
Eaxceptions.
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Exceptions.  First.—Intermeddling with the goods of ‘the deceased for
the purpose of preserving them, or providing for his funmeral or for the
immediate necessities of his family or property, does not make an executor
of his own wrong.

- Second.—Dealing in the ordinary course of business with goods of the
deceased received from another, does not make an executor of his own wrong.

Hlustrations.

(@) A uses or givesaway or sells some of the goods of the deceased, or takes them to satisfy his
own debt or legacy, or receives payment of thedebtsof the deceased. He is an executor of his own
wrong.

() A having been appointed agent by the deceased in his lifetime to collect his debts and sell
his goods, continues to do so after he has become aware of his death. He is an executor of his
own wrong in respect of acts done after he has become aware of the death of the deceased.

(¢) A sues as executor of the deceased, not being such. Heis an executor of lis own wrong.

266. When a person has so acted as to become an executor of his own
’ Liability of an execu-  WIOUS) he is answerable to the rightful executor oradmin-
. tor of his own wrong.  jstrator, or to any creditor or legatee of the deceased, to
the extent of the assets which may have come to his hands, after deducting
payments made to the rightful executor or administrator, and payments made

in a due course of administration.

PART XXXIIL

Of the Powers of an Ezecutor or Administrator.

267. An executor or administrator has the same power to Sue in
In respect of causes Tespect of all causes of action that survive the deceased,
32;2?;’51 suviving the - and to distrain for all rents due to him at the time of his

at the time ofhisdeath.  Jeath, as the deceased had when living,
| 268. All

'
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268. All demands whatsoever and all rights to prosecute. or defend
‘Dewands and rights any action or special proceeding, existing in favour of or
of action in favour ofor . h i b - - .
against deceased, sur- against a person at the time ot hs decease, survive toand
Zfe‘zutt%l"“%lag::{'uﬁfn?s‘f against his executors or administrators ; except causes of
trator. - action for defamation, assault as defined in the Indian
- Penal Code, or other personal injuries not causing the death of the party ;
and except also cases where, after the death of the party, the relief sought

could not be enjoyed, or granting it would be nugatory.
Llustrations.

(«) A collision takes place on a railway in consequence of some neglect or default of the officials,
and a passenger is severely hurt, but not so as to cause death. He afterwards dies without having
brought any action. The cause of action does not survive.

(0) A sues for divorce. A dies. The cause of action does not survive to his representative.

Power of executor 269. An executor or administrator has power to
or administrator to ., s : .
dispose of deceased’s dispose of the property of the deceased, either wholly ox
property. it part, in such manner as he may think fit.

Tlustrations.

(a) The deceased has made a specific bequest of part of his property. The executor, nut having
assented to the-bequest, sells the subject of it. The sale is valid.

(b) The executor, in the exercise of his discretion, mortgages a part of the immoveable estate
of the deceased. The mortgage is valid.

270. If an executor or administrator purchases, either directly
or indirectly, any part of the property of th
Purchase by executor Yy, any p prop e deceased
oc administrator of de-- the qale 18 voidable -at the lnstanCe Of any other person
veased's property mterested in the property sold.

271. When

R SRR T T
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271. When there are several executors or administrators, the powers
- Powers of several Of all may, in the absence of any direction to the

executors or adminis-
trators, exerciseable by contrary, be exercised by any one of them who has

one. proved the Will or taken out administration.
Illustrations.
(2) One of several executors has power to release a debt due to the deceased.

(8)  One has power to surrender a lease,

(¢) One has power to sell the property of the deceased, moveable or immoveable.
(d) Oqe has power to assent to a legacy.

(¢) One has power to endorse a promissory note payable to the deceased.

‘(f) The Will appoints A, B, C and D to be executozs, and directs thiat two of them shall be
a quorum. No actcan be done by a smwle executor,

Survival of powers on 272. Upon the death of one or more of several
death of one of scve- ; . LS. s
ral executors or ad- executors or admsinistrators, all the powers:of the office
ministrators. become vested in the survivors or survivor.

273. The administrator -of effects unadministered

Powers of adminis-

| trater of effeots unad- has, with respect to such effects, the same powers as the
“ministered.

original executor or administrator.

Powers of adminis- 274. An administrator during minority has all the
trator during minority.  powers of an ordinary administrator.

275. When probate or letters of administration have
Powers of married
exeoutrix or adminis- been granted to a married woman, she has all the powers

ratrix.
of an ordinary executm or administrator.

PART XXXIV.
Of' the Duties of an Executor or Administrator.

276. 1t is the duty of an executog to perform the funeral of the deccased
As .todecessed’s fu- 1l @ manner suitable to his condition, if he has left pro-
neral, perty sufficient for the purpose.

277. An

B 1
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277. An executor or admrinistrator shall, within six months from the
Inventory and ac. grant of probate or letters of administration, exhibit in the
count. Court by which the same may have been granted an
inventory containing a full and true estimate of all the property in possession,
and all the credits, and also all the debts owing by any person or persons to
which the executor or administrator is entitled in that character, and shall in
like manner, witliin one year from the date aforesaid, exhibit an account of
the estate, showing the assets that may have come to his hands, and the
manner in which they have been applied or disposed of.

Duty of executor or 278. The executor or administrator shall collect,
Iministrator as to pro- : oF ’
;;,;“t;“:f’f":n‘ér obteon.  with reasonable diligence, the property of the deceased and
mg to, the deceased.  the debts that were due to him at the time of his death.

278. TFuneral expehses to a reasonable amount, according to the degree

Expenses to be .paid and quality of the deceased, and death-bed charges, includ-

before all debts. ing fees for medical attendance, and board and lodging for
one month previous to his death, are:to be paid before all debts.

280. The expenses of obtaining probate or letters of administration,
Expensos o be paid 1r.1clud1ng th'e costs incurred for or in respect of 'ar?y judi-
next after such ex- clal proceedings that may be necessary for administering
pemses: : the estate, are to be paid next after the funeral expenses
and death-hed charges. '

28]1. Wages due for services rendered to the deceased within three

Wages for certain Months next preceding his death by any labourer, artizan,

;’3;‘5"‘%;;3’09;;11’“3’;‘,;2; or domestic servant are next to be paid, and then the
debts. other debts of the deceased.

282. Save as afovesaid, no creditor is to have a right of priority over
. forocaid. all another, by reason that his debt is secured by an instru-
Rave as aforesaid, a.
debtstobepaid equally ment. under seal, or on any other account, But the
d rateably. C e
e rateably executor or administrator shall pay all such debts as he

knows
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knows of, including his own, equally and rateably as far ds t‘le assets of the
deceased will extend,

Application of move- ' 283. If the domicile of the deceased was not in

able property to pay- riti i icatl i Ny
et L oF ehiae e British India, the application of his moveable p operty to

the deceased’s domicile the payment. of his debts- 1s to be re.gulated by the law of the
was not in British India. . . s e :
; country in which he was domiciled.

Hlustration.

A dies, having his domicile in & country where iustrurnents under seal have priority over instruments
not under seal, leaving moveable property to the value of 10,000 rupees;“immoveable property to the value
of 5,000 rupees, debts on instruments under seal to the amount of 10,000 rupees, and debts on instruments
not under seal.to the same amount. Tke debts on the justruments under seal are to be paid in full out of
the moveable estate, and the proceeds of the immoveable estate are to be applied as.far as they will extend
towards the discharge of the debts not under seal.  Accordingly, one-half of the amount of the debts not
under seal is to be paid out of the proceeds of the immoveable estate.

284. No creditor who bas received payment of u part of his debt by

Creditor paid in'part  Virtue of the last preceding Section shall be entitled  to
;‘:‘%ﬁm §§§1§‘°§a)mi§"; share in the proceeds of the immoveable estate of the

into. aceount before . : ) . N
. ac eceased unless he brings m
sharing in proceeds of deceased unless gs such payment into account for

immoveable property.  the benefit of the other creditors.
Tilustration.

"A dies, having his domicile in a coantry where instruments under seal have priority over §nstr:xmept<'
not under seal, leaving moveable property to the value of 5,000 rupees, and immoveable .property to the
value of 10,000 rupees, debts on instruments under.seal to the amount of 10,000 rupees, and debts on
instruments not under seal to the same amount. The creditors holding instruments under seal receive half
of their debts out of the proceeds of the moveable estate. The proceeds of the immoveable estate are to be
applied in payment of the debts on instruments ot under seal until oxie-half of such debts has been dis-
charged. ‘T'his wiil leuve 5,000 rupees, which arc to be distributed rateably amongst all the creditors with-
out distinetlon in proportion to the amount whinh may remain dneto them.

Debts to be paid 285. Debts. of every descrlptxon must be paid be-
befq_re legacxes; . fore any legacy

266, If
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286. If the estate of the deceased is subject to any contingent liabilities,
Executor or admin- 20 eXecutor or administrator is not bound to pay any

istrator not boyud to . . . . e
pay legacies without legacy without a sufficient indemnity to meet the liabilities

indemnity. whenever they may become due.

287. 1f the assets, after payment of debts, necessary expenses and

Abatement of gener- specific legacies, are not sufficient to pay all the general

al legacies. legacies in full, the latter shall abate or be diminished in

equal prOportlons and the executor has no r,ght to pay one legatee in prefer-
* t

Exeoutor not to pay  S0CC to another, nor to retain any money on account of a

one legatee in pre- legacy to himself or to any person for whom he isa
ference to another.
trustee

288. Where there is a specific legacy, and the assets are sufficient for

Non-abatement of the payment of debts and necessary expenses, the thing

ag’fe"t‘sﬁ"suéfﬁi';{ t;"‘;;jﬁ specified must be delivered to the legatee without any
debts. * abatement.

289. Where there is a demonstrative legacy, and the assets are suffi-
Right under demons- cient for the payment r?f deb?s and necessary expe:nses, the
trative ' legacy, when Jegatee has a preferential claim for payment of his legacy

the assets are sufficient . . . .
fo pay debts and neces- out of the fund from which the legacy is directed to be

| SATy cxpenses. paid until such fund is exhausted, and if after the

fund is exhausted, part of the legacy still remains unpaid, he is entitled to
rank for the remainder against the general assets as for a legacy of the amount

of such unpaid remainder.

r

Rateable abatement 290. If the assets are not sufficient: to answer the
of specific legacies. debts and the specific legacies, an abatement shall be made

from the latter rateably in proportion to their respective amounts,

Tilustration.

A has bequeathed to B 2 diamond ring, valued at 500 rupees, and to C a horse, valued at 1,000 ru-
It is found necessary to sell all the effects of the testator, and his assets, after payment of debts, are
Of this sum rupees 333-5-4 are to be paid to B, and rupees 666-10-8 to C.

’ 291. For

pees.
only 1,000 rupees.
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281 FYor the purpose of abatement, a legacy for life, a sum appro-
Legacies treated as priated by the Will to produce an annuity, and the

g}fntel‘ﬂl ftm‘ purposeof  value of an annuity when no sum has been appropriated
abatement. . .
to produce it, shall be treated as general legacies.

PART XXXV,

Of the Executor's Assent to a Legacy.

Execator’s assent ne- 292. The assent of the executor is necessary to com-
cessary -to complete 5 g RN .
Tegatee's title. plete a legatee’s title to his legacy.

Llustrations.

(2) A by his Will bequeaths to B his Government paper, which is in deposit with thc Bank of
Bengal. The Bank has no authority to deliver the securities, nor B a right to take possession of them,
without the assent of the executor.

(b) A by his Will has bequeathed to C his house in Calcutta in the tenancy of B. C is not entitled
to receive the rents without the assent of the executor.

293. The assent of the éxecutor to a specific bequest shall be sufficient
Effect of executors PO devest his interest as executor therein, and to transfer
assent tospecificlegacy.  the subject of the bequest to the legatee, unless the nature
or the circamstances of the property require that it shall be transferred ina
Assent maybeverbal, particular way.  This assent may be verbal, and it
and either express or . ) . .
smplied. may be either express or implied from the conduct of the

execufor.
Illustrations.

{2) A horse is bequeathed. The executor requests the legatee to dispose. of it, or a third party
proposes to purchase the liorse from the executor, and be directs him to apply to the legatee. Assent to
the legacy is implied.

(b) The interest of a fund is directed by the Will to be applied for the maintenance of the legatee
during his minority. The executor commences so to apply it. Thisis an assemt {o the whole of the
bequest.

@ A
c1
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ey A béquest is made of a fund to A, and after him to B. The executor pays the interest of the
fund to A. "T'his is an implied assent to the bequest to B.

() Executors die after paying all the debts of the testator, but before satisfaction of specific lega-
cies. Assent to the legacies may be presumed.

{e) A person to whom a specific article has been bequeathed takes possession of it and retains it
without any objection on the part of the executor. Iis assent may be presumed.

294. The assent of an executor to a legacy may be conditional, and
if the coundition be one which he has a right to enforce,

Conditional assent. o, .
and it is not performed, there is no assent.

Ilustrations.

(¢) A bequeaths to B his lands of Sultnpur, which at the date of the Will, and at the death of A,
were subject to a mortgage for 10,000 rupees. The executor assents to the bequest, on conditionthat B
shall within a limited time pay the amount due on the wnortgage at the testator's death. The amount is
not paid. There is no assent.

N

(0) The executor assents to a beguest on condition that the legatee shall pay him a sum of money.
The payment is not made. The assent is nevertheless valid.

‘295, When the executor is a legatee, his adsent to his own legacy is
Assent of executor o 1€CEssary to complete his title to it, in the same way as it
his own legacy. is required when the bequest is to another person, and his
assent may in like manner be express or implied. Assent shall be- implied
if in his manner of administering the property he does any
act 'which is referable to his character of legatee and is not
referable to his charactev of exécutor.

Implied assent.

Illustration.

An executor takes the rent of a bouse or the interest of Government securities bequeathed to him, and
applies it to his own use. This is assent.

_Assent of executor 296. The assent of the executor to a legacy gives
gives effect to legacy

Fom testator's death. . effect to it from the death of the testator.

[lustrations.
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Tllustrations.

(a) A legatee sells his legacy before it is assented to by the executor. The executor's subsequent
assent operates for the benefit of the purchaser, and completes his title to the legacy.

(5) A bequeaths 1,000 rupees to B with interest from: his:death. The executor -does not assent to
this legacy until’ the -expiration of a year from A's death. B is entitled to interest from the death of A.

Executor not bound 297. An executor is not bound to pay or deliver
to pay or deliver lega- . ST .
cies until after one year 3DV legacy until the expiration of one year from the testa-
from testator's death. tor’s death.

Hlustration.
: A by his Will directs his legacies to be. paid within six months after his death, The executor is not
bound to pay them before the expiration of a year. ’

PART XXXVI.

Of the Payment and Apportionment of Annwities.

288, Where an annuity is given by the Will, and no time is fixed for its
, commencement, it shall commence from the testator’s death
Commencement  of . s
annuity when no time and the first payment shall be made at the expiration of
fixed by Will,
a year next after that event.

- 299, Where there is a direction that the annuity shall be paid quarterly
When payment of O monthly, the first payment shall be due at the end of the
('i‘l‘l‘;:‘;‘etlyly o g\eonlzﬁi‘; first quarter or first month, as the case may be, after the
first falls due. testator’s death ; and shall, if the executor think fit, be paid

when due, but the executor shall not be bound to pay it till the end of the year.

. . 300. Where there is a direction that the first payment
Dates of successive R A
paymeuts fwhen first  of an annuity shall be made within one month orany other
ayment of an annuity e e . R .
Hirected to be made division of time from the death of the testator, or ona day
ithin a given time, or . .
ona day sortain. . certain, the successive payments are to be made on the
o anniversary of the earliest day on which the Will author-
Apportionment where | ) ; , o,
annuitant dies-between  izes the first payment to be made; -and if the annuitant
times of payment. . . . .
tmes of P should die in the interval between the times of payment,
an apportioned share of the annuity shall be paid to his representative.

PART XXXVII.




172 ACT No. X or 1565.

PART XXXVII.
Of the Investment of Funds to provide for Legaéies.

301, Where alegacy, not being a specific legacy, 1s given for life,
Investmens of sum the sum bequeathed shall at the end of the year be
ﬁg‘gﬁtﬁg;‘ S‘I‘)'Zl;lﬁec’ 2 invested in such sccurities as the High Court may, by
given for life. any general rule to be made from time to time, authorize
or direct, and the proceeds thereof shall be paid to the legatee as the same

shall acerue due.

Tavestment ofamount 302._ ‘Where a general legac;y‘f 1s given to be paid at a
of general legacy, tobe future time, the executor shall invest a suw sufficient to
paid at a future time, ) N " . . .

meet it in securities of the kind mentioned in the last
preceding Section. The intermediate interest shall form
part of the residue of the testator’s estate.

Intermediate interest.

303 Where an annuity is given and no fund s charged with its

payment or appropriated by the Will to él]SWGI‘-it., a

iurﬁ{‘igeéggfgeglﬁh‘;f Government annuity of the specified amount shall be

igg;‘fprimd toan an-  purchased, or, if. no such annuity can be obtained, then a

sum sufficient to produce the annuity shall be invested

for that purpose insuch securities as the High Court may, by any general
rule to be made from time to time, authorize or direct.

304. Where a bequest is contingent, the executor is not bound to invest
. the amount of the legacy, but may transferr the whole
Transfer to residuary R . i )
legatec of amount of residue of the estate to the residuary legatee on his
ing b . .. . . . .
contingent bequest ~ giving sufficient security for the payment of the legacy if
it shall become due,

805. Where the testator has bequeathed the residue of his estate to a

{nvestment. of resi. D €ISOD for life without any direction to invest it in any
nvestme =

due bequeathed to a  particular securities, so much thereof as is not at the time
erson for life, without . : , . o &

o ction to mvest in  of the testator’s decease invested in such securities as the

High Court may for the time being regard as good securi-

ties, shall be converted into money and invested in such securities.

306. Where

particular securities.
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306. Where the testator has bequeathed the residue of his estate to a
Tnvestment of re- Derson for life with a direction that it shall be invested
sidue bequeathed to a tal i r1t] ‘ A T
pevson for T, with 1 eertain specified securities, s.o much of the estate 'as is
direction to invest in not at the time of his déath invested in securities of the.

specified securities, - ) . . } . .
specified kind shall be converted into momney and invested

in such securities.

307. Such conversion and investment as are contemplated by the
Time and mammer two last preceding Sections shall be made at such times
of the conversion and and in such manner as the executor shall in his discretion
mvestment. think fit; and until such conversion ahd investment shall
be completed, the person who would be for the time being entitled to the

Tnterest payableuniil  income of the fund when so invested shall receive interest
investment. - at the rate of four per cent. per annum upon the market
value (to be computed as of the date of the testator’s death) of such part of

the fund as shall not yet have been so invested.

308, Where, by the terms of a bequest, the legatee is entitled to the
immediate payment or possession of the money or thing
miﬁg‘r’ceiurintm;&heig bequeathed, but is a minor, and there is no direction in
ggzég(sislrgg ggyglee;‘fe;’t‘; the Will to pay it to any person on his behalf, the exe-
and there is no direc- cutor or administrator shall pay or deliver the same into
tion to pay to any per- - .
son on his behalf. the Court of the District Judge, by whom the probate
was or letters of administration with the Will annexed
were granted, to the account of the legatee, unless the legatee be a ward of
the Court of Wards; and if the legatee be a ward of the Court of Wards
the legacy shall be paid into that Court to his account, and such payment
into the Court of the District Judge, orinto the Court of Wards, as the case
may be, shall be a sufficient discharge for the money so paid ; and such -
money when paid in shall be invested in the purchase of Government securi-
ties, which, with the interest thereon, shall be transferred or paid to the per-
son entitled thereto, or otherwise applied for his benefit, as the Judge or the

Court of Wards, as the case may be, may direct.

PART XXXVIII.

p 1
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PART XXXVIIL
Of the Produce and Inierest of Legacies.

Legatee of a specific 1 > i
legacy entitled to. pro- 309. The legatee of a specific legacy is entitled to

duce thereof from tes-  the clear produce thereof, if any, from the testator’'s death.
tator’s death, : i

Ezception.—A specific bequest, contingent in its terms, does not com-
prise the produce of the legucy between the death of the testator and the
vesting of the legacy. The clear produce of it forms part of the residue of

~ the testator’s estate.

Hlustrations,

(¢) A bequeaths bis flock of sheep to B.  Between the death of A and delivery by his executor
the sheep are shorn, or some of the ewes produce lambs. The wool and lambs are the property of B,

(3) A bequeaths his Government securities to B, but postpones the delivery of them till the death
of C. 'I'he interest which falls due between tlie death of A and the death of C belongs to B, and must,
unless he is a minor, be paid to him as it is received.

{¢) The testator bequeaths all his four per cent. Government promissory notes to A when he shall
complete the age of 18. A, if he complete that age, is entitled to reccive the notes, but the interest
which acerues in respect of them, between the testator's death and A’s completing 18, forms part of the
residue. :

310. The legatee under a general residuary be-
: Residuarylegateeen-  quest is entitled to the produce of the residuary fund
titled to produce of N

residuary fund from from the testator’s death.
testator’s death.

Exception.—A general residuary bequest contingent in its terms does
not comprise the income whiclh may accrue upon the fund bequeathed between
the death of the testator and the vesting of the legacy. Such income goes
“as undisposed of. ‘

Llustrations.

(¢) The testator bequeaths the residue of his property to A, a minor, to be paid to him when he
zhall complete the age of 18, The income from the testator’s death belongs to A.

() The
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(&) The testator bequeaths the residue of his property to A when he shall complete the age of 18.
A, if be complete that age, is entitled to receive the residue. The income which bas accrued in respect
of it since the testator’s death goes as undisposed of.

 Tnterost when no time 311, Where no tlmf) has been ﬁxed for the payment
is fixed for piyment ofa  of a general legacy, interest begins to run from the
general legacy. L. 5

expiration of one year from the testator’s death,

Exceptions.—(1.) "Where the legacy is bequeathed in satisfaction of a
debt, interest runs from the death of the testator.

(2.) Where the testator was a ‘parent or a more remote ancestor of
the legatee, or has put himself in the place of a parent of the legatee, the
legacy shall bear interest from the death of the testator.

(3.) Where a sum is bequeathed to a minor with a direction to pay for
his maintenance out of it, interest is payable from the death of the testator.

312. Where a time has been fixed for the payment of a general legacy,

Interest when time 10terest begins to run from the time so fixed. The interest

has been fixed. up to such time forms part of the residue of the testator’s
estate. |

Eivceptz‘on.——-Whei'e the testator was a parent or a more remote ancestor
of the legatee, or has put himself in the place of a parent of the legatee, and
the legatee is a minor, the legacy shall bear interest from the death of the
testator, unless a specific sum is given by the Will for maintenance.

313. The rate of interest shall be four per cent. per
annurmn, ‘ '

Rate of interest.

314. No interest is'payable on the arrears of an annuity within the

No interest payable first™ year from the death of the testator, although a

on et of SO erio] earlier than the expiration of that year may have

A testator’s death. " been fixed by the Will for making the first payment of the
annuity. )

315. Where
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Intorest ble on 315. Where a sum of money is directed to be invested
nterest payable o ) ) ) .

sum to be mvested to to produce an annuity, interest is payable on it from the
roduce annuity. . ‘

P death of the testator.

PART XXXIX.
Of the Refunding of Legacies.

316. When an executor has paid a legavy under the order of a Judge,
Refund of logacy he is entitled to call upon the legatee to refund, in the

pa(';d under  Judge’s event of the assets proving insufficient to pay all the
orders. e
legacies,

817. When an executor has voluntarily paid a legacy,
pag"vﬁi‘;’;‘iﬁ{;leg“y he cannot call upon a legatee to refund, in the event of
. the assets proving insuflicient to pay all the legacies.

318. When the time prescribed by the Will for the performance of a

condition has elapsed, without the condition having been

ha?gﬁgg‘g;g;ee"oﬁ’%ﬁf performed, and the executor has thereupon, without fraud,

fg:t‘gf‘r‘;%sl"t%trc‘;?gf:‘ﬁ’f distributed the assets ; in such case, if further time has

lf;ed under Section  heen allowed under the one hundred and twenty-fourth

’ Section, for the performance of the condition, and the con-

dition has been performed accordingly, the legacy cannot be claimed from the
executor, but those to whom he has paid it are liable to refund the amount.

'

319. When the executor has paid away the assets in legacies, and he
- is afterwards obliged to- discharge a debtof which he had
When each legatee . . . . . ]
is compellable to re- o previous notice, he is entitled to call upon each legatee
fund in proportion. to refund in p[’OpOI‘tiOﬂ.

320. Where an executor or administrator has given such notices as
Distribution of as- would have been given by the High Court in an adminis-
sets. tration suit, for creditors and others to send in to him
ﬁheir claims against the estate of the deceased, he shall, at the expiration of
the time therein named for sending in claims, be at liberty to distribute the

_ assets,




_ alegatee to refund.
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assets, or any part thereof, in discharge of such lawful claims as he knows of,
and shall not be liable for the assets so distributed to any person of whose
claim he shall not have had notice at the time of such distribution ; but nothing

Creditor may follow ~1€rein contained shall prejudice the right of any creditor
assets. or claimant to follow the assets, or any part thereof, in the
hands of the persons who may have received the same respectively.

3231. A creditor who has not received payment of his debt may, within
- . two years after the death of the testator or one year after
Within what period a . :
creditor may call upon  the legacy has been paid, call upon a legatee who has re-
; ceived payment of his legacy to refund, whether the assets
of the testator’s estate were or were not sufficient at the time of his death to
pay both debts and legacies ; and whether the payment of the legacy by the

executor was voluntary or not.

- 322. If the assets were sufficient to satisfy all the legacies at the time

When a legatee who  Of the testator’s death, a legatee who has not received pay-
ived pay- . ; .
has not received P27 ment of his legacy, or wiro has been compelled to refund

compelled to refund . i . 13 ore
oo Section 821, can- under the last preceding Section, cannot oblige one who has

. not oblige one whohas  pecejved payment in full to refund, whether the legacy

received payment in ) X . ) )
full to refund. were paid to him with or without suit, although the assets

have subsequently become deficient by the wasting of the executor.

323. Ifthe assets were not sufficient to satisfy all the legacies at the
When an unsatished  time of the testator’s death, a legatee who has not received
legatee must g;zzfé)ol’ payment of his legacy, must, before he can call on a satisfied
if solvent. legatee to refund, first proceed against the executor if he is
solvent ; but if the executor is insolvent or not liable to pay, the unsatisfied

legatee can oblige each satisfied legates to refund in proportion.

Liitte the sefund. 324. The refunding of one legatee to another shall
ing of one legatee to N0t exceed the sum by which the satisfied legacy ought to
another. have been reduced if the estate had been properly admin-

istered.

Tllustration..
E 1
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Ilustration

A has bequeathed -240 rupees to B, 480 rupees to C, and 720 rupees to D. The assets are only 1,200
rupees, and if properly administered would give 200 rupees to B, 400 rupees to C, and 600 rupees to D.
C and D have been paid their legaciesin full, leaving nothing to B. B can oblige C to refund 80 rupees,
and D to refund 120 rupees.

Refunding to be with- 325. The refunding shall in all cases be without
«:ut interest. interest.
" Residue of the de- 326- The surplus or residue of the deceased’s pro-

ceased’s property after perty after payment of debts and legacies, shall i
usual payments to be perty pay S ’ be paid

paid to residuary lega- t0 the residuary legatee when any has been appointed by
tee. .
the Will,

PART XL.
Of the Liability of an Ewecutor or Administrator for Devastation,

o 327. When an executor or administrator misap-
Liability of executor . : . .
or administrator for plies the estate of the deceased, or subjects it to loss or
devastation. . .
damage, he is liable to make good the loss or damage so
occasioned. ' '

INlustrations.
(a) The executor pays out of the estate an unfounded claim. He is liable to make good the loss.

(5) The deceased had a valuable lease renewable by notice, which the executor neglects to give
at the proper time. The executor is liable to make good the loss. |

(¢) The deceased had a lease of less - value than the rent bayable for it, but terminable on notice at
2 particular time. The executor neglects to give the notice. He is liable to make good the loss. 4

For neglect to_ gt 328. . When an executor or administrator occasions
in any part of the de- 2 loss to the estate by neglecting to get in any part of
ceased’s property, . . o

A the property of the deceased, he is liable to make good the
amount.

Lllustrations.
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Zllustrations.

(a) 'The executor absolutely releases a debt duc to the deceased from a solvent person, or compouads
with a debtor who is able to pay in full. 'I'he executor is liable to make good the amount.

(b) The executor neglects to sue for a debt till the debtor is able to plead the Act for the limitation
of suits, and the debt is thereby lost to the estate. The executor is liable to make good the amount.

PART XLI.
M zﬁvcellaneous.

329. For every instrument or writing of any of the kinds specified in
- the Schedule to this Act, and which shall be made or exe-
Stamps and fees on .
gns:l:}mxnts mentioned  cuted after the commencement of this Act, there shall be
s Aot payable to Government a Stamp duty or fee of the amount
indicated in the said Schedule.

830. Nothing contained in this Act shall be deemed or taken to super-
L sede or affect the rights, duties, and privileges of the
ﬁef’fv;ﬁé ;I;i?ﬁ?;:;de,} Administrators General and Officiating Administrators
ﬁflminiscrat‘” Gener-  (ieneral of Bengal, Madras and Bombay respectively,
under or by virtue of "Act VITI of 18556 (to amend the

law relating to the office and duties of Administrator General), Act XXVI of
1860 (to amend Act VILI of 1855), The Regimental Debts Act, 1863, and
the Administrator General’s Act, 1860 ; and it shall be the duty of the
Magistrate or othor Chief Officer charged with the executive administration
of a district or place in criminal matters, whenever any person to whom the
provisions of this Act shall apply shall die within the limits of his jurisdic-
tion, to report the circumstances without delty to the Administrator General
of the Province, retaining the property under his charge until letters of ad-

~ ministration shall have been obtained by that Officer or by some other person,

when the property is to be delivered over to the person obtaining such letlers,
or who may obtain probate of the Will (ifany) of the deccascd.

331, The
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331, The provisions of this Act shall not apply to Intestate or Testa-

mentary succession to the property of any Hinduy,
Succession to proper- . ! 4
+ ty of Hinds, Mubwn. Muhammadan or Buddhist; nor shall they apply to any
- Buddhist . . : ,
e o Wills Tn. Will made, or any intestacy occurring before the first
testacies and marriages

¢ " day of January 1366, The fourth Section shall not
not affected by this Act. .
apply to any marriage contracted before the same day.

’ 332. The Qovernor-General of India in Council shall from time to

_ time have power, by an order, either retrospectively from
G;‘;‘:ﬁ%gigﬁg?ﬁ; the passing of this Act, or prospectively, to exempt from
Tace, oot or tribe tl‘]ré the operation of the whole or any part of this Act the
operation of this Act.  members of any race, sect or tribe in British India or any

part of such race, sect or tribe, to whom he may consider
it impossible or inexpedient to apply the provisions of this Act, or of the part
of the Act mentioned in the order. The Goversor-General of India in
Council shall also have power from time to time to revoke such order, but
not so that the revocation shall have any retrospective effect. All orders
and revocations made under this Section shall be published in the Gazette of
India.

SCHEDULE.

StaMmePS.

i

. ) Stamps.
Petition for probate or letters of administration where

the value of the estate exceeds Rupees five hundred ... Rupees 10 0 0

Ditto where the value of the estate is less than Rupees
five hundred

: . Rupee 1 0 0
Probate or letters of administration . Rupees 8 0 0
Caveat ... Rupees 4 0 0
Citation . Rupee 1 0 0
All petitions other than those abovementioned . Rupee 1 0 0
Inventory . Rupee 1 0 0
Administration-bond ... Rupees 8 0 0

FgE.
Translations'by‘the Court Translator or by order of

the Court, per folio of ninety words ... Rupces 2 0 0




