
THE I N D I A N  SUCCESSION ACT, 1865. 

ARRANGEMENT OF SECTIONS. 
- 

1. Short title. 

2. This Act to constitute the law of ,British India in cases of In- 
testate or Testarnenbry ~ u c c e k o n .  

3. Interpretation Clause. 

4. Interests and pourers not acqtrired nor lost by marriage. 

PART 11. 

Of Domicile. , . 
6 .  Law regulating succession to a deceased person's immoveable and move- 

able property, respectively. 

6. One domicile only affects succession to  moveables. ' 

7. Domicile of origin of person of legitimate birth. ' 

8. Domicile of origin of illegitimate child. 
, 

- 9. Continuailce of domicile of origin. 

10. Acquisition of new domicile. , 

11. Special mode of acquiring domicile in British India. , 

12. Domicile not acquired byresidenceina coqntryqerely as the repre- 
sentative of a foreign Government, or by residence with him as 

part of his family or. as a servant. 

13. Continuance of new domicile, 
I \  I 

4 M inor's doinicilc. 

16. Domicile acquired by a woman on marriage. 

: 6. *MTife's dorz.,ici!e d u r i ~ ~ g  rvat I iage, . 



SECTION. 

17. Except in cases stated, minor cannot acquire a new domicile. 

18. Lunatic's acquisition of new domicile. 

19. Succession to a persou's moveable property in British India, in ab- 
sence of proof of his domicile elsewhere. 

PART 111. 

Of Consanguinity. , 

20. Icihdred or consanguinity. 

21. Lineal consanguinity. 

22. Collateral consanguinity. 

23. Persons held for purpose of succession to be similarly related to  
the deceased. 

24. Mode of computing degrees of kindred. 

PART IV. 

0 f. Intestacy. 

As to what property a deceased person is considered to have died 
intestate. 

Devolution of such property. 

Where the intestate has left a widow and lineal descendants, or a, 
'widow and kindied only, or a widow and no kindred. 

Where the intestate has left no widow, and where he has left no kindred. 

PART V .  

Of the Distribution o f  an Intestate's WSoperty. 

( a )  Where he has leJt l ineal Desceadants. 

Rules of distribution. 

TVhei-e the intestate has left a child or children only. 

Where the intestate has left no child, but a grandchild or grand- 
children. 

7qThere the intestate has left only great-grandchildreu or lineal descend- 
ants in 8. remoter degree. 



SECTION. 

33. Wliere the intestate leaves liueal descendants not all in the same degree 
of kindred to him, and those through whom the more remote 
descend are dead. 

( b )  Where the Intestate ha8 left no lineal D e s c e n h t s .  

- 34. Rules of distribution where the intestate has left no lineal descendants. 

35. Where intestate's father is living. . 
36. Where intestate's father is dead, but' his mother, brothers and sisters 

are living. 

37. Where intestate's father is dead, and his mother, a brother or sister, 
and children of any deceased brother or sister are living. , 

5 38. Where intestate's father is dead, and his mother and the children of 
any deceased brother or sister are living. 

39. Where intestate's father is dead, but his mother is living and there 
is no brother nor sister nor nephew. 

8 I E 40. Where intestate has left neither lineal descendant nor father nor mother. 

41. Where intestate has left neither lineal descendant, nor parent, nor 
g 
8 brother nor sister. 
g 43. Children's advancements not to be brought into hotchpot. 
&. 

1 i PART VI. 

% Of the Efect of Marriage and Marriage 8ettleme?ats on Property. 
t eS s 43. Rights of widower and widow respectively. 
/f 
1 44. No rights to property not comprised i n  an antenuptial settlement, 
I 
t i  

acquired by marriage between a person domiciled and a person 

f not domiciled in British India. 

b 45. Settlement of minor's property in contemplatiou of marriage. 
g 
g- 

-- 
L - PART VI'I. 
9 0 f T17ills and Codicils. 

46. Persons capable of making Wills. 

47. Testamentary guardian. 

48. Will obtained by fraud, coercion or importunity. 
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ACT No. X op 1865. 

PART VIII: , 
1 %  

Of the. Execu t io )~  of unp~iv i l eged  Wil ls .  * 

50. Execution of unpriv~leged Wills. 

.5 I .  Iccorporation of papers by reference. 
P 

PART IX. 

Of Privileged Wills. 

52. Privileged Will. 

3 .  Mode of making, and rules for executing, privileged Wills. 

PART 8;. 

Of the Attesta.tion, Revocution, Allera'lion and Revival of Wills. 

Effect, of gift to attesting witness. 

Witness not disqualified by interest or by being executor. 

Revocation of Will by testator's marriage. 
. . .  . . . . ,  . . , . .  . . . . .  . . . . .  

'power of $ppoiAtmkn t defined; ' . . , 
. . . .  , >  . . .  

Revocation of unprivileged Will or codicil: . , . .  
. .  * . . . . .  . . . . .  , . . . .  

Effect of bbiiteration, interlineation, or alteration in unprivileged Will. 

Revocation of privileged Will  or codicil. 

Revival of unprivileged Will. 

Extent of revival of Will or Codicil partly revoked and afterwar+ 
wholly revoked. 

L--- . , 
PART XI. 

Of the Co?ast~uctwn of Wills. 

61. Wording of Will. ' 

62. Enquiries to determine quest.ions as to object or subject of Will. 

63. blisnomer or misdescription 6f object.. 

64. When words may be supplied. . 

6.5. Rejection of erroneous particulars in description of subject,. 

3 .  When part of descriptioil may not be rejected as erroneous. 

7 .  . Extrinsic evidence allmissiblp in.case of lateilt: aGl?igi~it< , . .  

, . :.;s, x ~ < r i r - . -  laic evidence i11a.d missilile it? cises di p5,te::t. :,!.x.!:i:c.ai~j: or def;Cienc$. 



ACT ~qi.%-oa, 1866. 49 
~ E C T I O R .  

' 69. Meaning of any clause to be callected from entire Will. 

70. When words may be un&r$tood in a reetricted sense, and when in a 
sense wider than usual. 

71. .Where a clause is open to two constructions, that which has some effect 
is to be preferred. 

72. No part of Will to be rejected, if reasonable construction can be pub ' 
on it. 

Interpretation of words repeated in different parts of Will. 

Testator's intention to be effectuated as frcr as possible. 

The last of two inconsistegt clauses prevails. 

Will or bequest void for uncertainty. 

Words describing subject refer to property answering that descrip- 
tion at  testator's death. 

Power of appointment executed by general bequest. 

Implied gift to the objects of a power in default of appointment. 

Bequest to "heirs," kc., of a particular person without qualifying terms. 

Bequest to " representatives," &c., of a particular person. 

Bequest without words of limitation. 

Bequest in the alternative. 

Effect of words describing a class added to a bequest to a person. 

Bequest to a elaes of persons under a general description only. 

Construction of terms. 

Words expressing relationship denote only kegitinlate relatives, or fail- 
ing such, relatives reputed legitimate. 

Rules of construction where a Will purpvrts to make two bequests 
to the same person. 

Constitution of residuary legatee. 

Property to which a residuary legatee is entitled. 

Time of vesting of legacy in general terms. 

In  what case a legacy lapses. 

A legacy does not lapse if one of two joint legatecs die before the 
testator. 

Effect in such a case, -of words showiug testator's int-ention hat. t,ha 
sli:ir:es shoulcl Lt: distinct, 



SECTION 

95. When lapsed share goes as undisposed of. 

96. When a bequest to testator's child or lineal descendaut does nn t  lapse 
on his death in testator's lifetime. 

7 Bequcxt to A for the benefit of B does not lapse by A's death in 
teslator's lifetime. 

* 
98. Survivurship in case of bequest to a described class. 

- 
PART XII. 

Of void Bequests. 

99. Bequest to a person. by a particular description, who is not i n  existence 
a t  the testator's death. I I 

100. Bequest to a person noL iu c!xi~t>enoe at  the testator's death, subject to a 
prior bequest. 

101, Rule against perpetuity. 

102. Bequest to a class, some of whom may come under the rules in 

Sections 100 and 101. 

103. Bequest to take effect on failure of bequest void under Sections 100, 
101 or 102. 

I 
I 

104. Effect of direction for accumulation. 

Bequest to religious or charitable uses. 

PART XIII, 

OJ the Vesting of Legacieg. 

Date of vesting of legacy when payment or posses&on poalponed. + 

Date of vestiug wheu legacy is contingent upon a specified uncertain 
event. 

Vesting of interest in a bequest to such members of a class as shall 
have attained a particular age. 

r -  

Pam XIV. 

Of Oneroz~s Beqkesls. 
.. 
Unerous bcquest. 

One of two separate and indcycudent bequests to same persoii izay bs 
accepiecl, aad thc other refuscci. 



ACT .No. x 'oi 1865. ' 

SECTION. 

PAI~T XV. 
Oj Coselingent Bequdsts. 

11 1 .  Bequest contingent upon a specified uncertain event, no time being 
mentioned for its occurrence. 

112. Bequest to such of certain persons as shall be surviving a t  some period 
not specified. 

* - 
PART XVI. 

Of Conditional Bequests. 

113. Bequest upon impossible condition. 

11 4. 'Bequest upon illega! or immoral condition. 

1 1  5 .  Fulfilment of conditiou precedent to the vesting of a legacy. 

216. Fequest to A and, on failure of the prior bequeub, to B. 

117. Case in which the second bequest shall not take effect on failure of the 
first. 

118. Bequest over, conditional upon the happening or not happening of a 
specified uncertain event. 

119. Condition must be strictly fulfilled. 

120. Original bequest not affected by invalidity of second. 

121. Bequest conditioned that it shall cease to have effect in case a speci- 
fied uncertain event shall happen or not happen. 

122. Such condition must not be invalid under Section 107. 

123. Result of legatee rendering impossible or indefinitely postponing an  
act for which no tima is specified and on the non-performance 
of which the subject-matter is to go over. 

124. 13erformnnce of condition, precedent or subsequent, within specified time. 

Further time a l l h e d  in case of fraud. 

PART XVII. 

Gf Bequests:~uith Di~ections as to Application or Enjoynzeszt. 

125. Direction that funds be.employed in a particular manner followirlg an 

absolute bsquest of the same to or for the benefit of auy person. 

12.6. Direction that  a mode of enjoynlent of absolute bequest is to be re- 

strict,cd, t,o secure n specified beliefit for t ~ l ~ e  legatee. 
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SECTION. 

137. Bequest of a fund for certain purposes, some of which cannot be fulfilled'. 

7 

PART XVIII. 

Of Bequests to an Xxeczdolr. 

128. Legatee named as rtx6cutor cannot take nnfess he shmrs intentiom te 
act as executor. 

PART XIX. 

Of 8peci jc  Legacies. 

129. Specific legacy defined. 

130. Bequest of a sum c e r h i ~  where the stocks, &&a, i n  which it is in&& 
are described. 

13 1. Bequest of stock where the tostator had at the date of his Will an 
eq~~a l  or greater amount of stock of the same kind. 

332. Bequest of money where it is wt to be paid until sorne part of,.the 
testator's property shall have been disposed of in  a certain way. 

133. When enamerated articles are n& to be deemed to be specifically 
bequeathed 

13 t. Retention in form of specih bequest to several persons in succession. 

135. Sale and investment of proceeds of property bequeathed to two or more 
persons in succession. 

136. Where there is a deficiency of assets to pay legacies, specific legacy not 
liab1.e to abate with general legacies, 

PART X X .  

Of Demonstrative Legnciey. 

137. 'Demonstrative Iegacy defined. 

138. Order of payment when legacy is directed t o  be paid out of a f~tnd the 
subj ject of a specific legacy. 

PART XXI. 

OfAde?nption of Legncies. 

9 ,  Adernptio!i erplsined. 



140. Son-ademption of demonstrative legaoy. 

f41. Adelnptiou of specific bequest of right to receive something from a third 
party, 

14.2.. Adenlption pro tanto by testator's receipt of part  of entire thing 
specifically bequeathed. 

143. Ademption pro tanto by testator's receipt of portion of an entire fund of 
which a portion has been specifically bequeathed. ' 

144. Order of payment where a portion of a fund is specifically bequeathed 
to one legatee, and a legacy charged on the same fund to 
another, and the testator tiaving received a portion of that fund, 
the remainder is insufficient to pay both legacies. 

165. Adernption where stock, specifically bequeathed, does not exist s t  testator's 
death. 

4 Ademption pro tanto where stock, specifically bequeathed, exists in part 
only a t  testator's death. 

147. Non-qcfernption of specific bequest of goods described as connected with a 

certain place by reason of removal. 

14-8: When removal of thing bequeathed does not constitute ademptioo. 

149. When the thing bequeathed is a valuable to be received by the testator 
from a third pcrson ; and the testator himself, or his representa- 
tive, receives it. 

? 

150. Change by operation of law of subject of specific bequest betweeu date 
of Will and testator's death. 

151. Change of subject without testator's knowledge. 

152. Stock specifically bequeathed, lent to a third party on condition that i t  
shall be replaced. 

153. Stock specifically bequeathed, sold but replaced and belonging t~ the 
testator a t  his death. 

PART X X I I .  

Of the Payment of Liabilities in, ~ e s p o c t  ofthe Sz~bject of a Bequest. 

154. Non-liability of executor to exonbrate specif c legatees. 

155. Completion of testator's title to things l ~ e ~ u c a t h e d  t,o be at cost of llis 
estate. 
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156. Exoneration of legatee's imn~oveable property for which laad revenue or 
rent is payable periodically. 

157. Exoneration of specific legatee's stock in a Joint Stock Company. 

PART X X I I I .  

Of Bequests of Things described in  genevnl T e ~ m s .  

158. Bequest of thing described in general terms. - 
PART X X I V .  

0 f Bequests of the Interest or Produce of a Funcl. 

159. Bequest of the interest or produce of a fund. : I 

PART XXV. < .  . L .  . 

Of Bequests of Annuities. 

180. Annuity created by Will is payable for life only, unless* a contrary 
intention appears by the Will. , 

6 ,  Period of vesting where Will directs that an an~u i ty  be pmvicled out of 
the proceeds of property, or out of property generally, or where 
money is bequeathed to be invested in the purchase of an 
annuity. 

162, Abatement of annuity. * 
163. Where there is a gift of an annuity, and a residuary gift, the d o l e  of the 

annuity to be first satisfied. 
- 

PART XXVI. 

Of Legacies to C~editors azzd Portione~s.  

6 Creditor p~imci facie entitlcd to legacy as well as debt. 

165, Child prim& fucie entitled to legacy M well as portion. 

7 66. No ademption by subsequent provision for legatee. 
-- 

PART XXVIT. 

(if Blecl ion,. 

16'1. Circumr;tances in w'oid i  clcction takes plnce. 
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SECTION. 

Ids. Devolution of' interest relinquished by the owner. 

169. Testator's belief as to his ownership immaterial. 

170. Bequest for a man's benefit how regarded for the purpose of election. 

171. A person deriving a benefit indirectly not put to his election. 

172. A person taking under a Will in his individual capacity, may in another 
character elect to take in opposition to it. 

173. When acceptance of a benefit given by a Will' constitutes an election 
to take under the RTill. 

174. Presuinption arising froin enjoyment by legatee for two years. 

175. Confirmation of bequest by act of legatee. 

376. When testatorJs representatives ma;y call upon legatee toselect. 

Effect of.  non-compliance with their request within a reasonable t ihe.  

177, Postponement of election in case of disability; 

PART XXVIII. 

Of Gyts  ia Conternplation of D\eath. 

8 Property transferable by gift made in contelnplation of death.' 
I 

When a gift is said to be ,made in contemplation of death. 

Such gift resumable. 

When  it fails. 
-- 

PART XXIX, . ,  

Of Qrant of P~obate and Lettew of Administration. 

179. Character and property of executor or administrator as such. 

i 86. Administiation with copy annexed of authen ticakd copy of Will proved 
abroad. 

181. Probate to be granted to executor appointed by Rill .  

182. Appointment express or implied. , 

183. Persons to whom probate cannot be granted. 

184. Grant of probate to several executors simult.alzeously or a t  diKerent times. 

185. Separate probate of Codicil discovered after grant of probate. 

Procedure when different executcrs are appointed by the Coclicil. 



ACT No.*$ OF 1866. 

SECTION. 

186. ~ c c r u a l  of representation to survivihg executor, 

18f. No right as execntor or legatee can be established, unless probate or 
letters of administration shall have been granted by a 
competent Court. 

188. Probate establishes the Will from testator's death. 

189. Persons to whom letters of administration may not be granted. 

190. No right to intestate's property can be established, unless administra- 
tion previously granted by a competent Court. 

From what period letters of administration entitle administrator 
to intestate's rights. 

Acts of administrator not validated by letters of administration. 

Grant of administration where executor has not renounced. 
Exception. 

Form and effect of renunciation of executorship. 

Procedure where executor renounces or fails to accept within the time 
limited. 

Grant of administration to universal or residuary legatee. 

Right to administration of representative of deceased residual? 
legatee. 

Grant of administration when there is no executor, nor residuary 
legatee, nor representative of such legatee. 

199. Citation to be issued before grant of administration to any legatee 
other than universal or residuary. 

200. Order in which connections by marriage or consanguinity are entitled 
t9 administration. 

201. Administration to be granted to widow unlcss Court see cnuse to 
exclude her. 

202. Persons associated wit11 widoy in administration. 

203. Grant of administration where no widow, or midow excluded. 

Proviso. 

204. Deceased's Irindred of equal degree, equally entitled to adrninistratiou. 

205. Eigllt of widoiver to admiriistrntinn of wife's estate. 

206. GI.XII~ of ad~ninistl.ntior~ to a creditor. 
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, L 

207. ' Where deceased has left property in British India, administration must 
be granted according to the foregoing rules. 

PART XXX. 

O f  Limited Grants. 

(a) .  Grants Limited in  Duration: 

208. Probstc of copy or draft of lost Will. 
209. Probate of contents of lost or destroyed Will. 

210. Probate of copy where original exists. 

211. Administration until the  Will be produced. 

(6.) Grants for the Lrse and BeneJit of Otl~ers ha,uing Right. 

212. Administration, with the Will annexed, to attorney of an  absent 
executor. 

213. Administration, with the Will annexed, to attorney of an absent person, 
who, if present, would be entitled to administer. 

214. Administration to attorney of absent person entitled to administer in  
case of intestacy. 

215. Administration during ininority. 
216. Administration until one of several minor executors or residuary 

legatees attains majority. 
217. Administration for use and bcncfit of lunatic jzts habens. 
218. Adniinistrat,ion 2?fin,cJ~ntf: 7.i.t~~ 

(c).  For Special Purposes. 

219. Probate limited to purpose specified in the Will. 
.% , 

L Z ~ .  Administ.ration with tlie Will aiinexed liiiiited to ti partici~lar purpose. 
221. Administration lin~ited to property in which a person has a beneficial 

interest. 
222. Administration limited to a suit. 
223. Adn~inistration limited to the purpose of 'becomiug a party to a suit to 

bc brought against administrator. 
224. Adtl~inistratiou 1iti)iLed to collection aud preservatiull u l  clcccasdd's , 

property. 
225,  A ~ l ~ o i n t m e n t  as administrator, of person other than tlle olic who uadcr 

ordinnry circulllstances I~;?c.u!d entitled aclluilli!y:.t!ir>x~- 
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(d), Grants with Exception. 
226. Probate or administration with the Will annexed, subject to exception. 
227. Adminifitration with exception. 

B ( e ) .  Grants of the Rest. 

I 228. Probate or administration of the rest. 

t (f). Grants of Efec t s  unad~ninistered. 
a 

229. Grant of effects unadministered. 
230. Rules as to grants of effects unadministered. 
231. Administration when a limited grant has expired, and there is still some 

part of the estate unadniinistered. 

(9). Alteration i n  Grants. 

232. What errors may be rectified by the Court. 
233. Procedure where Codicil discovered after grant of administratioil with 

Will annexed. 
(h) .  Revocation of Grants. 

234. Revocation or annulment for just cause, of grant of probate or 
administration. 

Just  cause. 

PART XXXI. 

O f  the Practice i n  granting and revoking Probates and Letters of 
Admi~zistration. 

235. Jurisdiction of District Judge in granting and revoking probates and 
letters of administration. 

i 
236. District Judge's powers as to the granting of probate and administra- 1 

tion. i 
237. District Judge may order any person to produce testamentary papers. 

1 

i 
p.. 138. Proceedings, of District Judge's C o x t  io relaticn t c  probate and i 

adniinistration. 3 
1 239. When and ho\v District Judge is to interfere for the protection of i 

I 

property. 1 
240. Probate or adniinistration may be granted by District Judge, when 

2 

1 1 

testator or intestate a t  his death had a fixed dwelling or any 
3 

f property within the jurisdiction. 
! 241. When application is made to the Judge of a District in which tlie 
Z 

B deceased had no fixed abode. 
1 242. Conclusive~lei;~ of probate or lettcrs of administration. 



213. Conclusivelress of application for probate or administration, if properly 
made and verified. 

241. Petition for probate. 

215. I n  what cases translation of Will to be annexed to the petition. 

Verificatioll of translation made by any person other than the 
Court translator. 

246. Petition for letters of administration. 
247. Petition for probate or letters of administration to be signed and 

veiified. 
248. Verification of petition for probate by one of the witnesses to the Will. 

249. Punishment for making false averment in petition or declaration. 

2.50. District Judge may examine petitioner iu person and require further 
evidence, and issue citations to inspect the proceediugs. 

Publication of citation. 
2.51. Caveat against grant of probate or administration. 
252. Form of caveat. 
283. After entry of caveat, no proceeding to be taken on the petition until 

after notice to the caveator. 
254. Grant of probate tof be under seal of the Court. 

. From of such grant. 
255. Grant of letters of administration to be under seal of Court. 

Prom of such grant. 
266. Administration bond. 
257. Assignment of administration bond. 
258. Probate not to be granted until after seven days, and letters of admin- 

istration until after fourteen days, from the testator's or intestate's . 
death. 

259. Filing of original Wills of which probate or letters of administration 
with Will annexed have been granted. 

260. Grwteo of probate or letters of administration shbll alone have power 
to sue, &c., uhtil the same shall have been revoked. 

261. Procedure in coutentious cases. . 
262. Paymeat to executor or administrator before probate or letters of 

administration revoked. 
Right of such executor or adlninistrator to recoup himself for p~yrncnts. 

263. ~ ~ ~ ~ ~ c a l s  from orders made by District Judge under powers conferred by 
this Act. 

264. Concurrent jurisdiction of High Court. 



60 
ACT No. *F 1866; 

PART X X X I I .  

Of Executo7.s of their own Thong. 

Kxecutor of his own wrong. 
Liability of an executor'of his own wrong. 

PART XXXIII .  

Of the Powers of an Executor or Admin i~ t~~ato l :  

I n  respect of causes of action surviving the deceased, and rents due at  
the time of his death. 

Denlands and rights of action' in favour of or against deceased, survive 
' 

to and against his executor or administrator. 
Power of executor or administrator to dispose of deceased's property. 
Purchase by executor or administrator of deceased's property. 
Powers of several executors or administrators, exerciseable by qne. 
Su;vival of powers on death of one of several executors or administrators. 
Powers of administrator of effects unadministered. 
Powers of administrator during minority. 
Powers of married executrix or administratrix. 

~f the Duties of a72 Ereczltor OT Ad?ninistrntor, 

As to deceased's f~ineral. 
Inventory and account, 
Duty of executor or adnlinistrator as to property of, and debts owing to, 

the deceased. 
Expenses to be paid before all debts. 
Expenses to be paid cexL after such expenses. 
ISages for certain services to be next paid, and then the other clebts. 
Save as aforesaid, all debts to be paid equally and rateably. 
Application of ~noveable property to payment of debts, where the 

deceased's domicile was not in British India. 
Creditor paid in palt under Section 283 to bring such payment illto f l  

accouilt Lefoi e sharing in proceeds of imluoveable property. 
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SECTION. 
285. Debts to be paid before legacies. 
286. Executor or administrator not bound to pay legacies without indemnity. 
287. Abatement of general legacies. 

Executor not to pay one legatee in  preference to another. 
288. Non-abatement of specific legacy when assets sufficient to pay debts. 
289. Right under demonstrative legacy, when the assets are sufficient to 

pay debts and necessary'expenses. 
290. Rateable abatement of specific legacies. 
29 1 .  Legacies treated as general for purpose of abatement. 

PART XXXV. 

Of the Execz~tor's Assent to a Legacy. 

Executor's assent necessary to complete legatee's title. 
Effect of executor's assent to specific legacy. 
Assent may be verbal, and either express or implied. 
Conditional assent. 
Assent of executor to his own legacy. 
Implied assent. 

Assent of executor gives effect to legacy from testator's death. 

Executor not bound to pay or deliver legacies until after one year from 
testator's death. - 

PART XXXVI. 

Gf the Puyment und A l ~ ~ o ~ t i o n m e n t  elf A?lnuities. 

Commencement of annuity when no time fixed by 'qqili. 
When payment of annuity to be paid quarterly or monthly first hlls due. 
Dates of successive payments when first payment of a s  annuity 

directed to be made within a given time, or on a day certain. 

Apportionment where annuitalit dies between tiilles of payment. 

PART XXXVII.  

01 the J?zt.est7ne?zt of Funds to proz:ide for Legacies. 

301. Investmeut of sulil bequeati~eti wllere a legacy, not  specific, is given i i~ r  
life. 
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SECTIOS. 
302. Investlnent of arr~ount of general legacy to be paid a t  a future time. 

lnterixediate interest. 
30.7. Procedure when no fund is charged with or ap1)ropriated to an  annuity. 
309. Transfer to residuary legatee of amou~lt  of coutingent bequest. 
305. Investment of residue bequeathed to a person for life, without direction 

to invest in particular securities. 
306. invest men^; of residue bequeathed to a person for life, with direction 

to invest in specified securities. 
307. Time and manner of tlie conversion and investment. 

Interest payable until investment. 
3'38. Procedure where minor is entitled to immediate payment or possession 

of bequest, and there is no direction to pay to any person on h ~ s  
behalf. 

PART XXXVIII .  

Of tha'Produce and Interest of Legacies. 

3'bg. Legatee of a specific legacy entitled to produce thereof from testator's 
death. 

310. Residuary legatee entitled to produce of residuary fund froin testator's 
death. 

311. Interest when no tiine is fixed for payment of a general legacy. 
312. Interest when time has been fixed. 
313. Rate of interest. 
31 4. No interest payable on arrears of annuity vithin first year after testator's 

death. 
31 5. Icterest payable cc  sum to beinvcstcd to poduce anunity. - 

PART XXXIX. 

Of the Befunding of Legcccies. 

316. R e f ~ ~ u d  of legacy paid under Judge's orders. 
317. No refuucl if legacy paid voluntarily. 
318. Refund when legac? has become due 011 performallce of a coildiiion 

witliin further time allo~ved under Sectlon 124. 

1 ,  Ti7\'licn each legatee is compellable to  refund in proportion. 
320. Distribution of assets. 

#- 

Cyeditor inay follow assets 



321. V'lthin what pe~iod a creditor  ma^- call upon a legatee to refiuld. 

323. lT7hrn a legatee who has not received payment or who has been compelled 
to refund under ~ebt ion '321,  callnot oblige one who has received 
payment in full to refund. 

823. IY~len an unsatisfied legatee must first proceed against executor, if 
solver~t. 

3%. Limit to the refunding of one legatee to another. 

2 .  Refullding to be without interest. 

32(j. lZesidlle of the deceased's property after usual lsaynlerits to be paid to 
residuary legatee. 

PART XL. 

Qf the L iab i l i t y  c?f a n  ~ i e c u t o r  or Administrator f o r  Devastation. 

327. Liability of executor or administrator for devastation. 

328. For neglect to get in any part of the deceased's property 

PART XLI. 

.Miscellaneous. 

329. Staimps and fees oil instruments mentioned in this act. 

330. Saving of rights: duties, and privileges of A d n ~ i n i s t r a t o r - G ~ ~ ~ ~ ~ l .  

331. Succession .to property of BindGs, Muhammadans or Buddhists, aud 
certain lTiills, intestacies and marriages, not affected by this 
Act. 

332. Power of Governor-General to exempt any race, sect or tribe iil British 
India from the operation of this Act. 



ACT No. X OF 1865. 

PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUKCIL. 

(Reccived tihe assent of the Governor- General ma the l ~ i h  March 1865). 

AYL Act to  amend and Je$ne the Law o f  Intestate and Testame?ztarj Succession 
in British India. 

Preamble. 
~VIZEREAS i t  is expedient to amend and define the 

rules of law applicable to Intestate and Testamentary Suc- 
cession in British India; It is enacted as follows :- 

PART I. 

Preliminary, 

1. This Act may be cited as " The Indian Successio~l 
Act, 1865." 

This Act to con- 
2 Except as provided by tbis Act or by any other 

sti tute thc law of Brit- law for the t ime being in force, the  rules liereill colltaiued 
ish India in cases of 
IntestnteorTestament. shall constitute the  law of British India applicable to all 
my Succession. cases of Intestate or Te~tament~ary Succession. 

3. l u  



I " Year." Year" and " Month" respectively mean a year and 
6L Month.). month reckoned ~ccording to the British Cniendar. 
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3. I n  this Act, unless there be something repugnant 
Interpretation Clause. 

in the subject or context- 
Words importing the singular number include the plural : words irn- 

" Number." porting the plural number include the singular ; and words 
" Gender." importihg the male sex include females. 

" Person" includes any Company o r  Association, 
Person." 

or body of persons, whether incorporated or not. 

- 

"Immoveable pro- " Immovtabie property" includcu land, incorporeal 
~~wty." tenements and things attached to 'thc cnrtL, or perma- 
nently fas'tened to anything which is attached to  the earth. 

" Moveable proper- (' Moveable property" means property of every de- 
ty." , scription except immoveable property. 

LC pr&incel' includes any division of British India 
" Province!' 

having a Court of the last resort. 

British India" means the Territories which are or may become vested 
in  Hcr Majesty or I ~ e r  successors by the Stalutt: 21 and 22 

'( British India. " 
Vic., Cap. 106 (An  Act for the better Government of 

India) other than the Settlement of Prince of wales' Island, Singapore, and 
Malacca. 

"District Judge" means the Judge of a principal 
ci District Judge." Civil, Court of original jurisdiction. 

(I hiinor." " Minor" means aily person who shall not have corn- 
. " Minority." pleted tlae age of eighteen years, and " minority" means 

the, status of such person. 
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Will." "Will" means the legal declaration of tae  ntentions 
of the testator with respect to his property, which he 

desires t o  be carried into effect gftero his death. 

' (' Codicil" means an instrument made. in relation 
" Codicil." 

to a Will, and explaining, altering, or adding to its dis- 

ositions, It is as forming an additional part of the Will. 

"Probate" means the copy of a Will certified under 
Probate." the seal of a Court of competent jurisdiction, with a grant  

of to the estate of the testator. 

" Executor" means a person to whom the execution 
6' Executor!' 

of the last Will of a deceased person is, by tlie testator's 
appointment, confided. 

" Administrator" means a person appointed by competent authority to 
administer the estate of a deceased person when there 

L 1  Administrator." 
is no executor. 

And in every part of British India to which this Act shall extend, 
c c  Loeal Govern- " Local ~ o v e r n k e n t "  shall mean the person authorized 

ment." by law to administer Exeoutive Government in such part ; 
High Court." and '' High Court)) shall mean the highest Civil Court 

of Appeal therein. 

4. No person shall, by marriage, acquire any interest in the property of 

Interests and powers the person whom he or she marries, nor become illcapable 
not acq!lil.cd_nor lost of doing any act in respect of his or her owla property, 
I J ~  uiarrlage. 

which he or she could have clone if unmarried. 
PAltl: 11. 
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- . PARTII, 

5. Succession t o  the i&oveabl$ property in British India of a person 

Law regulating sue- deceased is regulated by the law of British India, wher- 
a deceased ever he may have had his domicile a t  the time of his 

person's immoveable 
and moveable property, death. Succession to the moveable property of a person 
respectively. 

deceased i s  regulated by the law of the country in which 
he had his domicile a t  the time of his death. 

Illustrations. 

(a,) A, having his domicile in British India, dies in France, leaving moveable property in France, 
moveable property in England, and property, both moveable and immoveable, in1British India. The 
succession to the whole is regulated by the lam of British India. 

(b.) A, an Englishman having his domicile in France, dies in British India, and leaves property, 
both moveable and immoveable, in British India. The succession to the moveable property is regulated 
by the rules which govern, in Prance, the succession to the moveable property of an Englishman dying 
domiciled in France, and the succession to the imrnoveable property is regulated by the lam of British 

India. 

One domicile.only af- 6. A persor, ca,n only have one domicile for the 
fccts succession to 
moveables. purpose of succession to his moveable property. 

. The domicile of origin of every person of legitimate birth is in the 
country in which a t  the time of his birth his father mas 

nomicilc of origin of 
person of legitimate domiciled : or, if he is a pos t t lun~ou~ child, i n  the country 
birth. in which his father was domiciled at the time of the 

father's death. 

At the tilne of tlle birtb of A, his fathe]. mas domiciled in England. A's doIllicile of iF i n  

]:nsl;cnd, Fy]lnteyer may bz the countrj ill ~ r h i d l  he was born. 

8. ?'il(* 
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8: The domicile of origin of an illegitimate child 
Domicile of origin of 

~llegitimate child, is in h11e country' in which, a t  the time of his birth, his 
mother was doniici~ed. 

Continuance of domi. 9r The domicile of origin prevails until a new 
cile of origin. domicile has been acquired. 

Acquisition of new 10. A man acquires a new domicile by taking ur, 
domicile. his fixed habitation in it country which is not that of' 

his domicile of orisin. 

Explanatio~l.--h man is not to be considered as having taken up his 
fixed habitation in British India merely by rewon of his  residing there i n  
H e r  Majesty's Civil or Military Service, or in the exercise of any profession 
or calling. 

( 0 )  .2. 7-,rl:nse tlomicile of origin is in England, proceeds to British India, where he settles as a 
Barrister or a I\Lerulialit, intending to reside there during the remainder of his life. His domicile is nor{ 

ill British Iudia. 

( b )  A, whose domicile is in Ei>slallcl, gocs to -411stria, and enters the Austrian service, intending 
to retliain in that service. A has accluired a <o~nicilc 111 Austria. 

(c )  A, wllose do~nicilc of origin is ill France, comes to reside in  British India under an e1lgagement. 
Jritl1 the British Indian Government for n certain number of years. I t  is his intention to return to Ir'l.snce 

at  the end of that  period. I i e  does not acquire a domicile in British India. 

(d )  A, whosc domicile is i n  Englancl, goes to reside in British 111clia. f l~ r  the purpose of \vinc1ing'~ul, 
tllc atl,livs of' n pa r tne~s l~ ip  whicli 11ns been clissolvctl, and with the intention of returning to IScglan([ 
as sooil as that p~lrposc is accomplished. I l c  doe? not by, such rcsi<lcnae acquire a t1o:liicile in ~r i t i s l i India ,  
howe\.cl. long the resiclcnce may last. 

( c )  A, l~avin? gone to ~ c s i d c  ill I3riiis11 11idin illldcr tile circumstw~ces mc;itioncd in the 1...5t p r c c e d i l ~ ~  
j:lu~tratio,i, nftcl~war~ls alters his iiitentioil, ancl ta l~es  11is fixed habiiatio~l in-13i.itieh 11,di.l. il h:~. 
:,,.>,;:ti:<:rj.a <]ol~:iciIc i:: 1;:;it.isl: II:C!~;I.. 

(.I.) .; I Y ~ , ~ : ~ s ~  

11 
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(f) A, whose domicile is in the French Settlement of Chandetnagore, is compelled by political 
events to take refuge in Calcutta, and resides in Calwtta for many years in the hope of such political 
changes as may enable him to retdru with safety to Chandernagore. H e  does not by such residence 
acquire a domicile iu British India. 

(g) A, having come to Calcutta under the circumstaqbes stated in the last preceding illustration, 
continues to reside there after such political chatlges have occurredas would enable him to return with 
safety to Chandernagore, and he intends that his residence in Calcutta shall be permanent. A has 
acquired a domicile in ~ r i t i s h  India. 

11. Any person may acquire a domicile in British India by making and - 

~ i e c i a l  mode of ac- 
depositing in some Office i n  British India (to be fixed 

qulrlng domicile in by the Local Government), a declaration in writing under 
British India. 

his hand of his desire to acquire sucll, domicile, provided 
that he shall have been resident in British India for one year immediately 
preceding the time of his making such declaration. 

22. 9 person who is appointed by the Government of one country to 
Domicilenotacquired be its ambassador, consul or other representative in another 

by residence in a coun- 
try lnaely as the re- country, does not acquire a domicile in the latter country 
presentative Government, of or a by foreign resi- by reason only of residing there in pursuance of his 
dence with him as part appointment ; nor does 'any other person acquire such 
of his family or as a 
servant. domicile by reason only of residing with hirn as part of his 
family or as a servant. 

Continuance of eew 13. A new domicile continues until the former 
domicile. domicile has been resumed, or another has been acquired. 

14. The domicile of a minor follows the domicile of 
Minor's domicile. 

the parent from whom he derived his domicile of origin. 

2?zception.-The domicile of a minor does not change with that of his 
parent, if the minor is married or holds auy office or employniellt in the 
service of Her >Ia,jesty, or has set up, mitla the consent of the parent, in any 
distir~ct bueiness. 

15, By 
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Domicile acquil:ed by 15. By marriage a moman acquires the domicile of 
ar70man onmarrlage- her husband, if she ]lad not the  same domicile before. 

Wife's. clonxicile clur- 16. The wife's. domicile during the marriage f v l l o ~ s  
ing marriage. , the domicile of her husband. 

Exception.-The wife's domicile no longer follows that of her h ~ ~ s b s n d  if 
they be separated by the sentence of a bornp:feut Court, or if the  hisband is 

a Ion. undergoing a sentence of transport t' 

Escept incasesstated, . Except in the cases above provided for, a 
minor cannot acquire 
a new donlicile. person cannot during minority acquire a new domicile. 

18; An insane person callnot acquire a new rlomicile 
Lunatic's acquisition 

of new doillicile in ally other way than by his domicile follo~vilig the 
domicile of ailother person. 

19. If a nlail dies leasing moveable in 
Succession to ii per- 

son'smoveableproperty British India; in the absence of proof of any domicile 
131'itish1nc1in1 in ab- else\vl~ere, successioll to the property is regulated by the 

sence of proof of his 
tlomicile elsewhere. law of British India. 

PART 111. 

0 f Consz~gui~ziiy. 

20. Kindred or consa~lguillity is tlis c011nexiol.~ 
or relation of persons descended f1.0111 the same stocli or 

c ~ u r n o n  ancest,or. 

2P. Ilineal coasaaguinity is that which snbsists between two persons, 
one of whom is descended in x direct line from the ot.llel-, 

Lineal consanguinity. 
as between a mail and his father, grandfather, anct 

scending line ; OY betweell 
:!, n:m, his son,  grandson, great.grandsoil, :iliii SO C ~ O I V ~ I W R ~ ~ S  iil the 
:lirect clcscending line. l:!\:ery geucl.niiilll const.itutca a dcg~:ea: eit1ic.r 

ascondin;; 



ascending or descendiug. A man's father is related to him in the first degree, 
atid so lilrewise is his son ; his grandfather and grandson in the second 
degree ; liis grea.t-grandfather and great-grandson in the third. 

Collateral consangui- 22. Collateral consanguinity is that which subsists 
nity. between two personsgho are descended from the same 
stock or ancestor, but neither 3f ~vhorn is descended in a direct line from 
the other. For the purpose of ascertaining in what degree oE kindred any 
collateral relative stands to a person deceased, i t  is proper to reckon upwards 
from the person deceased to the comnlon stock, and then downwards to the 
collateral relative, allowing a degree for each person, both ascending and 
descer~ding. 

23, For :lie purpose of succession, there is no distinctio~ between 

Persallsheld furpul.- those w l ~ v  are related to a person deceased through his 
pose of successioi~ t o  be 
similarly related to the father and those who are related to him tlirougll llis 
deceased. ulother; nor between those who are related to him by 
the full blood, and those who are related to llim by tLe half blood ; nor 
I,etween those ~vilo were actually born in llis lifetime, and those who a t  the 
(late of 11is deatlt mere otilg conceived in the womb, but who have been 
subsequently born alive. 

3Iode of compllting 24, I n  the annexed table of kindred the degrees 
degrees of'liindred. are C O I I ~ ~ U I ~ L ~  as far as the  sixth, and are marked by 
numeral figures. 

The person whose relatives are to b e  reckoned, and his cousin-german, or 
fil.si, cousin, are, as shorn11 in the table, related in  the fourth degree ; there 
being one depee  of asceut t o  the fatliel., and anotllcr totlie common ancestor 
t h e  gr;lncif~thsr ; and from l~itll one of desceilt t u  the uncle, aud another to 
tllc cous in~gs i~ma~~  ; n~a l i ing  in all four degrees. 

A g r : ~ n d s ~ ~ i  of tlie brother ancl a son of the uncle, i. e., a great-nephew 
arlrl a cousin-gerolat~, a re  in q u a 1  degree, being each fuur clegrees I emoved. 

Srandr,on uf n consill-gcriuan is ill the  canir :  degree as the grantlsolz 

cj s 2yc;it-uucle, for i l : e ~  : 1 1 ~  \1:,:1i in the sisth d lqrce  of I;indi.cd. 
TJ. E J A K  
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PART I V .  

Of Intestacy. 

to urhat property 25. A man is considered to die intestate in respect 
a deceased person is 
considered to have died of all property of which he bas not made a testamentary 
intestate. dispositio~l which is capable of taking effect. 

(0.) A has left no Will. He has died intestate in respect of the whole of his property. 

( b . )  A has left a TTTill, nrhereby he has appointed B his executor ; but the Will contains n o  other 
provisions. A has died intestate in respect of the distribution of his property. 

( c )  A has bequeathed his whole property for an illegal purpose. A has died inkstate in respect c f  
the distribution of his property. 

(4 A has bequeathed 1,0001 to B, and 1,0002 to the eldest son of C, and has inade no other bequest; 
and has died leaving the sun1 of 2,0001 and no other property. C died before A without having eve, had 

a son. A has died intestate in respect of the distribution of 1,0002. 

26. Such property devolves upon the wife or husband, or upon t11es:: 

~ e r o l u t i o n  of' such who are of the kindred of the deceased, in the order s ~ d  
property. according to the rules herein prescribed. 

zL2'pZanalion.-T11e widow is not entitled to  the provision hereby made 
for her, if by a valid contract made before her marriage she has beea exc!uded 
from her distributive share of her husband's estate. 

7 ,  Wllere the intestate 11as left a ~vidom, if 11e has also left any lineal 
Where the intestate dsscendal~ts, one-third of Iiis property shall belong to  his 

has left a widow and 
lineal deseelldants: or S T ~ C ~ O W ,  and tbe reinnining two-thirds shall go to his lineal 
a widow alld clesceudants, according to t h e  rules herein contained. I f  only, or a wiclom and 
no kiuclretl. he  has left no lineal descendant, but has left persons 1 ~ h o  
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the other half shall go to those who are of  kindred to him, in the order and 
according to the rules herein contained. If he has left none rvbo are of 
kindred to him, tlie whole of his property shall belong to his widow. 

2 .  Where the intestate has left no rvidow, liis property shall go to his 
lineal descelldants or to those who are' of kindred to  him, 

\%here the intestate 
hns left 110 widow, and not being lineal descendants, according to the rules herein 
where Ilas left no contained : and if he has left none who are of kindred to 
kindred. 

him, i t  shall go to tlie Crown. 

PART V, 

Of the Distribution of a7z Intestate's P r o p e ~ t y .  

( a )  Where he has Zgt ZineuZ desce7zdnnts. 

29. The rules for the distribution of the intestate's property (after 
deducting the ~ ~ G l o ~ v ' s  share, i f .  he has left a widow) 

Rules of distribntion. 
a~tiongst his lineal descendants are as follows :- 

30. FVhere the intestate has left surviving l l i~n  a child or children, but 
no more remote l'iiieal descendant through a deceased 

Where the intestate 
has left a child or chil- child, the property sliall belong to his surviving child, if 
dren only. there be only one, or shall be equally divided among all iiis 
surviving children. 

31. F h e r e  the intestate has not left; survivir~g him any chiltl, but has 
left tt grandchild or grnndchildl.en, and no inore remote 

JVhcre the intestate 
has left bnt a descenda~it through a deceased grandci~ild, the property 
grandchild or prnnd- 
children. shall belong to his survivitlg grandchild, if there be oiiljr 

one, or shall 1,c ecluallg divided st:no~lg all his surviving 
grai~dchildrei~. 

ILlu~t7  kit^)^^, 
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(a) A has three c1lildren, and nb more ; John, Rlary, allcl Ilellrj'. They all die before the father, 

John leaving two children, >lapy threeYrand H e n y  four. Afterwards dies iutestate, learing those nine 

grandchildren and 110 descendant, of any deceased Each of his grandchildren shall have one- 

ninth. 
e 

( b )  But if Henry has died, leaving no child, then the whole is equally divided between the intes- 
>. 

tnte's fiye grandchildren, the children of John and Mary. 

( c )  A has two children, and no more ; John and bfary. John dies before his father, leaving his mife 

lwegliant. Then A dies, leaving Afary surviving him, and in due time a child of John is bo:.~~. A's pro- 

perty is t a  be equally divided between Mary and such posthumo~s c!iild. 

. I n  like manner the  property shall go to  tlie surviving lineal descend- 
TVl~ere the  intestate ants iv110 are nearest in degree td the intestate, where they 

has left only preat- 
,vr.tndchildrei~'or liaeal are all iu the degree of great-gl-a~~dcliiiCirc~l t u  him, or are 
descendants in a re- 
uloter degree. ail ill a indre remote degree. 

3 If the intestate has left lineal descertdants who do not all stand in 

\There the intestate 
the same degree of'lii~ldred to Iiim, and the persons through 

leaves lineal descend- wliom the more remote are descellded from him are (lead, 
ants not all In the same 
degrecoflr;ildled tohim the ~ r o p e r t y ~  shall be divided into sucIi a number of' equal 
>ind those through 
wlloln the more remote s11ares 88 may corresponci wit11 tlie number of the lineal 
dexend are dead. desceridallts of the intestate who either stood in the nearest 
degree of kindred to h im at his decease, or, llavi~rg been of the like degree of 
kindred to l:im, died before h i m ,  1e :~vi~lg  lineal ricscendants tvllv s u r ~ i v e d  liitil ; 
and one of such shares shall be allotted to  each of t11e lineal clescendants who 
stood in the nearest degree of kindred to tlie intestate a t  his decease ; and one 
of such shares shall be allotteci in respect of each of such deceased lineal 
descendants ; anti the sbarc allottcd in respect of' each df such deceased liues~l 
descendau:~ shall belong to his surviving cl~ild or childrer~ or inore reluole 
]jlleal descendants, as the  case may be ; such siirviving ch~ld. or children or 
1llol.e r e ~ n o t e  lineal clesceliclants n l ~ v a ~ s  taking the share ml~icli his or  their 
p:ueut or paraitr; wuuld liave been entitlecl to respectively if such parent or 



(a) A had three children, John, Mary, and Henry; John died, leaving four children, and Mary died, 
leaving one, and Henry alone survived the father. On the death of A intestate, one-third is allotted to 

Henry, one-third to John's four children, and the remaining third to Mary's one cllild. 

( B )  A left no child, but leIt eight grandchildren, and two children of a deceased grandchild. The 
property is divided into nine parts, one of which is allotted to each grandchild ; and the remaining one-ninth 
is equally divided between the two great-grandchildren. 

( c )  A has three children, John, AIatsy, and Henry. John dies leaving four children, and one of John's 
children dies leaving two children. Mary dies leaving one child. A afterwards dies inteitate. One-third 
ofhis property is allotted to Ilenry ; one-third to Mary's child ; and one-third is divided into four parts, 
one of which isallotted to each of John's three surviving children, and thc  remaining part is equally 
divided between John's two grandchildren. 

34, Where an intestate has left no lineal clescendants, the rules for the 
Itulesofdistribu- distribution of his a r o ~ e i t v  (after dednctinw t , l l ~  \vidnwJq 

sister shall succeetl to the propelqty in equal shares. 

JlZ~i.qt,.ntion. 



1.9 ACT No. X OF 1865 

37. If the intestate's father is dead, but the intestate's mother is living, 
Where intestate's and if any brother or sister, and the child or children of 

&ther is dead and his 
mother, R brother any brother or sister who may have died in the intestate's 
sister, and children of 

brothers lifetime are also living, then the mother and eaoL living 
or s i~ te r  are living. brother or sister, and the living child or children of each 
deceased brother or sister, shall be elltitled to the property in equal shares, 
sue11 children (if more than one) taking in equal shares only the shares which 
their respective parents would have taken if living at the intestate's death. 

Illustration. 

A the intestate leaves his mother, his brothers John and Henry, and also one child of a deceased 
sister Mary, and two children of George, a deceased brother of the half blood, who was the son of his father 
but not of his mother. The  mother takes one-fifth, John and Henry each take one-fifth, the child o l  Mary 
takes one-fifth, and the two children of George divide the remaining one-fifth equally between them. 

r 38, If the intestate's father is dead, but the intestate's nlotlier is 
\\'here intestate's living, and the brothers and sisters are all dead, but all or 

father is dead and his 
mother and the chil- any of them have left children who survived the intestate, 
drell deceased the mother and the child or childrea of each deceased brother or sister arc 
living. brother or sister shall he entitled to the property in equal 
shares, such children (if more than one) taking in equal shares only the shares 
~vl~ich their respective parents would have taken if iiving at the intestate's 
death. 

A the intestate leaves no brother or sister, but leaves his illother and one child of a deceased sister 
filary, and two children of a deceased brother George. The mother takes one-third, the child of Mary 

takes one-third, and the children of George divide the remaining one-third equally between than. 

l1711ere intestate's fa- 
39, If the intestate's fatlier is dead, but tlie in- 

tiler is dead, but his testate's mother is liviug, and there is neither brother 
~nothel is living and 
t,,,, is ,o brpther llor 1101. sister, 110r child of any brother or sister of the in- 
s l ~ t e r  nor 1lcpl:cw. testate, the prol~erty sliall belong to the mother. 

40. '\4111ere 
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40. Where the intestate has left neither lineal descendant nor father 
' 

nor mother, the property is divided equally between his 
Where intestate has 

left neither lineal de- brothers and sisters and the child or children of S U G ~  of 
scendant nor father nor 
mother. them as may have died before him, such children (if more 

than one) taking in equal shares only the shares which 
their respective parents would have taken if living at  the intestate's death. 

41. If the intestate left ueither lineal descendant, 
\Vhere intestate Bas 

,if\ neither lineal de- nor parent, nor brother, nor sister, his property shall be 
scendantl nor parent, divided equally among those of his relatives who are in the nor brother nor sister. 

nearest degree of kindred to him. 

Illustrations. 

( ( I )  A, the intestate, has left a grand-father and n grand-mother, and no other relative standing in 
the same or a nearer degree of kindred to him. They, being in the second degree, will be entitled to the 
property in equal shares, exclusive of any uncle or aunt of the intestate, uncles and aunts being only in 
the third degree. 

( b )  A, the intestate, has left a great-gaudfather or great-grandmother, and uncles and aunts, and no 
other relative standing in the same or a nearer degree of kindred to him. All of these being in the third 
degree shall take equal shares. 

( c )  A, the intestate, left a great-grandfather, an uncle, and a nephew, but no ~.elative standing in a 
nearer degree of kindred to him. All of these being in the third degree shall take equal shares. 

( (1) Ten children of one brother oi. sister of the intestate, and one child of another brother or sister 
of' the intestate, constitute the class of relatives of the nearest degree of kindred to him. They shall eacll 
tnke one-eleventh of the property. 

4 .  Where a dist.ributivc shaare in the property of a person who has 
died intestate shall be claimed by a child, or any descend- 

Children's advance- ant of a cliild of such person, no money or other property 
inents not to be brought 
into hotchpot. which the intestate may during his life have paid, given, 

or settled to or for tlie advancement of the child by who~v 
or by vhose descendant the clai~n is made, shall be ta lml  into account ill 

estimating such di~t~ributire share. 
[ > L i p ' l l  X T >  

\ J  1 1 .  
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O f  the E j e c t  o f  Marriage and Nasriage Seltlernents o n  Property. 

?Rights of widower 43. The  husband surviving his wife has the same 
and widow respective- rights in respect of her property, if she die intestate, as 
IY. the widow has in  respect of her husband's property, if he 
die intestate. 

44. If a person whose domicile is not in British India marries in Brit- 
ish lndia a person whose domicile is in British India, 

No rights to proper- 
ty ,,OL colnpri~ccl in nl neither party acquires by the marriage any rights in respect 
ante-nuptial settlement, 
acquired by marriqe of any property of the other party not comprised in a set- 
between a-person ds- 
n~iciled and a person tlement made previous to  the malsringe, which he or she 
not domiciled in British would not acquire thereby if both were domiciled in  British 
Indin. 

India a t  the time of the  marriage. 

46. The property of a minor may be settled in contemplation of mar- 
Sett'emelltofminor's riage, provided the settlement be made by the rninor with property in contempla- 

tion of marriage. the approbation of the minor's father, or if he be dead or 
absent from Eritisll India, with the approbation of t.he High  Court. 

PART VII. 

Of  W i l l s  and Codicils. 

Persons cnpable of ' 6  Everyperson ofsound mind and not a minor' 
~nakiilg Wills. may dispose of his property by %'ill. 

EErplanntio7z 1.-A married woman may dispose by Will of any property 
which she could alienate by her own act during her life. 

Bxpla?zation 2.--Persons n.110 x e  deaf, or dumb, or blind arc not thereby 
incapacit.;ltcd for making a Will if tllcy are able to know wliat thcg do by it. 

~?.ZJ)[C~ iZ(1 &I71 
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E~pl~irnutz'olt 3. --One w h~ is orBiaarily insane may make a Will during 
an intervdl in which hw is of souad' minct. 

Explanation 4.-No persoti can make a Will while he is in such a state 
of mind, whether arising from drunkenness, or from illness, or from any other 
cause, that he does not know what he is d ~ i n g .  

Ilbstratzons. 

(a)  A can perceive what is going on in his immediate neighbourhood, and can answer familiar ques- 
tions, but has not a competent understanding as to the nature of his property, or the persons who are of 
kindred to him, or in whose favour i t  mould be proper that he should make his Will. A cannot make a 

valid Will. 

( 6 )  A executes an instrument purporting to be his Will, but he does not understand the nature 
of the i~lstrument nor the effect of its provisiana. This instrument is not a valid Will. 

(c) A being very feeble and debilitated, but capable of exercising a judg~nent as to the proper mode 
of disposing of his property, makes his Will. This is a valid Will. 

47, A father, whatever his age may be, may by Will appoint a guar- 

~estalllelltary Guar- dian or guardians for his child during minority. 

4 A Will or any part of a Will, the making of which has been 
w i l l  obtailled by caused by fl'aud Or coercion, or by such importunity a s  

fi-aud, coercion or i n -  takes away the free agency of the testator, is void. 

IlRcstratzows. 

( a )  A falsely and knowioglg represents ro the testator that the testator's only child is cleacl, or that, 
he has done sonle undutiful act, and the~eby  induces the testator to make a Will in his, A's favour; such 
Will has beell obtained by fkaud, and is invalid. 

(b)  A by fraud and cl:rept~oi~ prevails 11po11 the testator to bequeatll :i l cg ,~~!  to him. The beclueat 
is ~ o i d  

I .  (0 -1, being I, 1, , ,I, 1 1 ~  fill ~ n t h ~ i i t ~ ,  :~II ' \~:  11,. l '<lI l  Tllc 1\'111 i, I cbt i ~ c ~ ~ i l t d  11: I-L.I>O:I of 
the  11a111 l-r~~llncut 

r( l) A 
U 
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(d )  A threatens to shoot B, or to burn i i s  house, or to cause him to be arreated on a criminnl charge, 
unless he makes a bequest in favour of C. B in consequence makes a bequest in favour of C. The  
bequest is void, the ~ a k i n g  ofit having been caused by coercion. 

( A being of sufficient intellect, ifundisturbed by the influence of others, to make a Will, yet being 
somuch under thecontrol of B th.at he is not a free agent, makes a Will dictated by B. I t  appears that 
he would not have executed the Will but for fear of B. The  Will is i n h i d .  

( f )  A being in so feeble a state of health ao to be unable to resist importuuily, is presscd by J3 to 
make a. Will of a certain purport, and does so merely to purchase pcacc, and in submission to B. T h e  Will 

is invalid. 

(g )  A being in such a state of health as to be capable of' exercising his own judgment and volition, 
B uses urgent intercession and persuasion mith him to induce him to make a Will of a certnin purport. A, 
in consequence of the intercession and persuasion, but in the free exercise of his judgment and volition, 
makes his Will in the mnnner recommended by R .  The Wilf is not rendered invalid by the intercession 
and persuasion of B. 

(11) A mith a view to obtaining a legacy from B, pays him attention and flatters him, and thereby 
pro@uces in him a capricious partiality to A. R, in consequence of such attention and flattery, nlskes 

his Will, by which he leayes a legacy to A, The bequest is not rendered inuslid by the attention nnd 

dattery of A. r: 

49. A Will js liable to  be revoked or altered by the maker of i t  a t  arly 
Will nltly be revoked time when he  is competent to dispose of his property by 

or altered. Will. 

P A R T  VIII. 

Of /he Esecutim q f' wnprivileged Wills. 

'SO Every testat.or, not being a soldier ern ploy ed i n  an expedition, or 

Execution of' uilp~i- engaged in  actual winfare, or a mariner at  sca, must exe. 
~ilcped Wills. cube his V-ill according to the following s u l ~ s  :- 

First,-The t,csCat,or shall sign or shall ra%x his mark to the Will, or 
i L  111~11 be sjgncd by ~ o n ~ c .  othtl. pcleon i l l  Ilis lil-cscnc:~ :I,IIC~ 1)). 11;s d i ~ . ~ c t i o n .  

SeC(ji!O), 
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I Second.-The signature or nlark of the testator or the signature of the 
personsigning for him shall be so placed that it shall appear that  it  was 
intended thereby to  give effect to the writing as  a Will. 

Third.-The Will be attested by two or more witnesses, each of 
whom must have seen the testator sign or affix his mark to the Will, or have 

1 seen some other person sign the Will in the presence and  by the direction of 
1 the testator, or ]lave received from the testator a personal acknowledgment of 

his signature or mark, or of' the signature of such other person ; alld each of 
the witllesses must sign the Will in the  presence of the testator, but it shall 
not be necessary that rnore than one witness be present a t  the same time, and 
no particular form of attestation shall be necessary. 

591, If a testatol., in ;t Will or Codicil duly attested, refers to  any other 

Incorporation of pa- document then actu;tlly written, as expressing any part of 
pers by reference. his intentions, such docu:nent shall be considered as form- 
;no. :) na.rt, nf the Will 01' Codicil i n  which it is referred to. 

~ - 

PART IX. 

1 I Of P~*ivileged Wills. 

.:% 52. Any soldier being employed in a n  expedition, or engaged in actual 
warfa,re, or any mariner being a t  sea, may, if he has corn? 

Privileged Will. 
pleted the age of eighteen gears, dispose of his property., 

.by a Will made .as is mentioned in the fifty-third Section. Such Wills are 
-aalled privileged Wills. 

Rlystraiioaa. 

(c) -4, blic s~~sgeon of 3 regirnerlt, is actually emplayed i~ !  an erpedilion. Ile i r  a soldic~' actuaJly 

,employed iu an expediticin, and car, ~ m k e  a privileged- Will. 

( h )  A i p  st sen in a nlerchpn: ship. of whiclr lie is the purser. Ilc is a ~u,zriner. and b~i11: st sea cfn 
1 
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(c) A, a soldier serving iu the field against insurgents, is n soldier eug~god iri actual marfwe, and as 
such can make a privileged Will. 

(4 A, a mariner of a ship in the course of a voyage, is temporarily on shore while she is lying in 
harbour. He is, in the sense of the words used in this clause, a mariner at sea, and can make a privileged 
WiU. 

(e) A, an admiral who commands a naval force, but who lives on shore, aud only occasionally goes ou 
board his ship, is not conshered as at sea, and cannot make a pri~ile@d Will. 

(f) A, a mariner serving on a military expedition. but not being at  sea, iis considered as a sddier, 
and can make a privileged Will. 

Mode of making, and 
53. Privileged Wills may be in  writing, or may be 

~.ules for executing, made by word of mouth. The executim of them shall Le 
, ' privileged Wills. 

governed by the following rules :- 

Pirat.--T4e Will may be written wholly by the testator, with his own 
hand. Insuch  case it need not be signed nor attested. 

#econ&-.It may be written mholly or in part by another person, and 
signed by the testator. I n  such case i t  need not be attested. 

2Eird.-If the instrument purporting to be a Will is written wholly or 
* ia ])art by another person, and is not signed by the testator, it shall be consid- 
ered to be his Will, if it be shown that it was written by tlle testator's:% 
directions, or that he recogl;ized it as his MTill. If i t  appear on the face of 
the instrument, that the execution of it in  tlle manner intended by him was 
not conlpleted, the instrument shall not by reasun of that circutnstance be 
invalid, provided that his 11011-execution of i t  can be reasonably ascribed to 
some cause other thap the ab~andonmeilt of the testamentary intelltions ex- 
pressed in the instrurnent. 

Fourtlt.-If the soldiel- or mari~ier shall have written illstructioils for 

rhe of his JVill, but sllall have died before it could be prepared 
and csecuted, sucll instructions shall be coilsidcrecl t o  coilstitute his TViIl. 

P<I/L.- 1 L  



ACT No. X OF 1865. 

Fifth.-If the soldier or mariner shall in the presence of two witnesses 
have given verbal instructions for the preparation of his Will, and they shall 
have been reduced into writing in his lifetime, but he shall have died before 
the instrument could be prepared and executed, such instructions shall be 
considered to constitute his Will, although they may not have been reduced 
into writing in his presence, nor read over to him. 

Sixtl~,-Such soldier or mariner as aforesaid may make a Will by word 
of mouth by declaring his intentions before two witnesses present at the same 
time. 

Seventh.-A Will made by word of mouth shall be null at the expiration 
of one month after the testator shall have ceased to be entitled to make a 
privileged Will. 

PART X. 

Of the Attestation, Revocation, Alteration and Revival of Wills, 

5 4  A Will shall not be considered as insufficiently attested by reason 
of any benefit thereby given, either by way of bequest or 

Effect of gift to attest- 
i ng  witness. by way i f  appointment, t o  any person. attesting it, or 

B) 

to his oi. her wife or husband : but the bequest or appoint- 
ment shall be void so far as concerns the person so attesting, or the wife or 
husband of such person, or any person claiming under either of them. 

ExpZanation.-A legatee under a Will does not lose his legacy by 
attesting a Codicil which confirms the Will. 

Witness notdisquali- 
fied by interest or by 
being executor. 

55. No person, by reason of interest in or of his 
being an executor of a T4'ill, is disqualified as a witness 
to prove the execution of the TVill or to prove the validity 

or invalidity tlrereof, 
5G. 'l3vel.y 

i' 
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56. Every Will shall be revoked by the marriage of the maker, except a 
Will made in exercise of a power of appointaent, when 

Revocation of Will 
by the property over which the power of appointment is exer- - 

cised would not in default of such appointment pass to his 
or her executor, or administrator, or to the person entritled in  case of intes- 
tacy. 

ExpZunution.-where a man is invested with power to  determine the 
Power of appoint- disposition of property of which he is not the owner, he is 

ment defined. said to have power to appoint such property. 

57, No unprivileged Will or Codicil, nor anyy part thereof, shall be 

Revocation of uhpri- revoked otherwisc than by marriage, or by another Will 
vilegedwillor Codicil- or Codicil, or by some writing declaring a n  intention to 

I 

revol<e the same, and executed in the manner in which an unpriviieged ~47i11 - 
is hereinbefore required to be executed, or by the burning, tearing, or other- 
wise destroying the same by the testator, or by some person in his presence 
and by his direction, with the intention of revoking the same. 

\: 
(a)  A has made an unprivileged M7ill ; afterwards A nlakes pnother unprivileged Will which pu~or-s 

o revoke the first. This is  a revocation. 

( b )  A has made an unprivileged llTill. Afterwards, A being entitled to make a privileged IViIl, 
lakes a privileged Will, which purports to revoke his unprivileged l17ill. This is s revocation. 

58. ,No obliteration, interlineation, or other alteration made i n  any 

Effect of unprivileged Will after the execution thereof shall have 
interlineation, or altera- 
tioll iu unprivileged any egect, except so far as  the words or meaning of the 
Will. Will sball liave been thereby rendered illegible or undis- 
ccrnible, unless such alteration shall be executed in like inanner as herein- 
before is rciluired for the execution of the \J1ill ; save that the Will, as so 
altered, shall be deemed to be duly executed if the signature of the testator 
anci the ~uCszi. i l l t ion of the witnesse: be made in the margin or on some other 

par! 
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part of the Will opposite or near t o  such alteration, or a t  the fcmt or end of or 
opposite to a memorandum referring to such alteration, and written a t  tltc: 
end op some other part of the Will. 

59, privileged Will or Codicil may he revoked by the testator, by nn 

unprivileged Will or Codicil, or by ;my act expressing nn 
Revocation intention to revoke it, and accompanied with such forma- leged JJTill or Cod~cil. 

lities as ~vould be sufficient to give validity to a privileged 
Will, or by the burning, tearing, or otherwise destroying the same by the 
testator, or by some person in his presence and by his direction, with thc 
intention of revoking the same. 

E;rplnnation.-In order to the revocation of a privileged Will or Codicil 
by an act accompanied with such formalities as would be sufficient to give 
validity to a privileged Will, i t  is not necessary that the testator should a t  the 
time of doing that act be in a situation which entitles him to make a privi- 
leged XTill. 

$9, No unprivileged Will or Codicil, nor any part thereof, which shall 

Revival of unpivi -  be in any manner revoked, shall be revived otherwise thau 
leged iViII. by the re-execution thereof, or by a Codicil executed in 
manner hereinbefore required, and showing an intention to revive the saLue ; 
and when any %'ill or Codicil which sliall be partly revoked, and afterwards 

Extent of revival of ~ 1 1 0 1 1 ~  revolted, shall be revived, such revival shall not 
Or partly extend to so much thereof as shall have been revolicd r e v o ~ e d  and afterwards 

IYIIOIIY revoked. before the revocatiorl of the whole thereof, unless an inten- 
$/ t 

tion to the contrary shall be shown by the \\'ill or Codicil. 

PART X I .  

Of t he  Cons t~uc t ion  o f  l44lls. 

. It is not necessary t,hat any t,ecIlnical ~vorcls or terms of art shall be 
~ ~ s e d  i n  a N7illi - but oi11y that  the woi-ding sl~a'll. bc, sl.~cIi 

\$'orcling of -1'r:ill. 
that  tllc iuter~tions of' the: testator can 1.1c lc::on.!l ti;el.eIrorn. 
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62. For the  purpose of determining questions as to what person 
or what property is denoted by any words used in a Will, 

Enquiries to deter- 
lllille questions as to a Court must inquire into every material fact relating to 
object Or subject of the persons who claim to be interested under such 
\\'ill. 

Will, the property which is claimed as the  subject of 
disposition, the circunlstances of the testator and of his family, and into 
every fact a knowledge of which inay conduce to the right application 
of the words which ~ the testator has used. 

(a )  A, by his Will, bequeaths 1,000 rupees to his eldest son, or to his yoangest grandchild, 

or to his cousin Mary. A Court may lliake inquiry in order to ascertain to what person the description 

in the Will applies. 

( b )  A, by his Will, leaves to B " his estate called Black Acre." It may be necessary to take 
evidence in order to ascertain what is the subject-matter of the bequest; that is to say, what estate 

of the testator's is called Black Acre. 

(c) A, by his Will, leaves to B " the estate which he purchased of C." I t  may be necessary 
to take evidence in order to ascertain what estate the testator purchased of C. 

$3. Where the words used in the Will to designate or describe a lega- 

~ ~ i s n o m e r  or rnisde- tee, or a class of legatees, sufficiently show what is  meant, 
of object. an error in the name or description shall no t  prevent the 

legacy from taking effect. h mistake in the name of a legatee may be cor- 
rected by a description of hi111, and a mistake in the description of a legatee 
may be corrected by the name. 

(a )  A bequeaths a legacy " to Thomas, the second son of his brother John." The testator llas an 
only brother, named Johu, who has no son named Thomas, but has a second so11 mhose name is Willizru. 
T\'illiain shall have the legacy. 

(b) A bequeaQls a legacy to Thonlas, the sccoud son of 11;s brotller John." Tlie t,estntor has an only 
!~:.vl!lcl. nn~ncd Jol~n, \vllose firsl ~ ' J I Z  is nz~ncd Th~)i)~ns,  a11!1 ' i ~ b ~ s e  s ~ u l l d  dill1 is 11ail1ed Ii'il:i>u~i. !I'hornas 

>.'I1;!11 h:i\,c the Icgacy. 
(?.) . 'rlit 
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(c) The testator bequeaths his property "to A and B, the legitimate cliildren of C." C has no 
legitimate child, but  has two illegitimate children, A and B. The bequest to A and B takes effect, although 
they are illegitimate. 

(d) Tlie testator giveshis residuary estate to  be divided among 'Lhis seven children," and ~roceeding 
to enumerate them, mentions six names only. This omission shall not prevent the seventh child from taking 
a share with the others. 

( e )  The testator having six grandchiIdren, makes a bequest to "his six grandchildren," and proceeding 
to mention them by their Christian names, mentioils one twice over, omitting another altogether. The 
whose name is not ~nentioned shall take a share with the others. 

(f) The  testator bequeaths " 1,000 rupees to  each of the three children of A." At the date of tlie 
Will, A has four children. Each of these four children shall, if he survives the testator, receive a legacy of 
1,000 rupees. 

64. ' 13'here ally word material to t,he full expression of the mean- 
\Vhell words maybe ing has been omitted, it  may be supplied by the  

supplied. context. 

The  testator gives a legacy of " five hundred" to his daughter A, and a legacy of"  Gve hundred 
rupees" to his daughter B. A shall take a legacy of five hundred rupees. 

65. If tlle thing which the testator intended t o  bequeath can be suffi- 
ciently identified from the description of it given in the 

Rejection of errone- 
ous particulars in de- Will, b ~ l t  some parts of the ctescription do not apply, such 
scr i~t ion of subject. parts of ths descriptioil shall be rejected as erroneous, and 
the bequest shall take effect. 

( ( 1 )  A bequeaths to B his marsh lailds lying in L, and in the occupation of X." The testator 
had 111arsh lands lying in L, but  had no nlarsh lands in the  occupation of S. The  words " in the occu- 
pation of X" shall be rejected ns erroneous, and the marsh lands of the testator lying in L shall pass by 
the beqncst. 

( b )  Thc testator bequeaths to A. L' his zamindkri of Rampore." 11c had an estate at Rampore, 
lu? it l:.as n :nlilli tirid not 21 zamiudriri. Tile taluk passes by thiz bcqucst, 

66. ' 5"' 
I 

C: 
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66, If the Will mentions several c~~cumstances as descriptive of 
the thing which the testator intends to bequeatl1, and 

IVlien part  of de- 
sc,;Ption ,, n, b, there is any property of his in respect of which all tlrose 
rejected 3s el-roneous. circumstances exist, the becluest shall be cofisidered 

as limited' to,  such property, and it shall not be lawful to  reject any part 
of the description as erroneous, because the testator had other property t o  

\rl~icll such part of the description does not apply. 

&'x2~kLnabion.--In judging whether a case falls within the meaning of 
this Section, any words which \\*auld be liable to rejection under the sixty- 
fiftll Sectioil are to  be considered as struck out of the Will. 

(a) A beclueaths t o  B "his lnarsh lands lying in L, and in theoccupation of S." T h e  testator 
Inarsll lands lying in L, some of which mere in  the occupation of X, and some not in the occup;ltior, 

bf x. Tile bequest shall be considered a s  limited to such of the testator's marsh lands .lying in L as 

>srere in the occnpation of X. 

( b )  A bequeaths to  B marsh lands lying in L, ancl in the occupatioll of X, fion~l~rising 

1.000 bigltls of lend." T h e  testator had n~arsh lands lying in L, sollle of which were in the occupa- 

tion of X and some not in the occupation of X. T h e  nleasurement is wholly inapplicable t o  the m:us]j 

lnlItls of class, or to the whole taken together. The  n~easurcnlcnt shall be cunsidercd as stl.uc!i 

ollt of the \Vill, ancl such of tlle testator's marsh lands lyiilg in L, as were in the occupahon of 

S, shill1 alone pass by the bequest. 

J$There thc  words of the Will are unainbiguons, but it is found 
by extrinsic evidence that they admit of appIic a t' ions, one 

Extrinsic evidence 
admissible in case of only of -\vhicl~ can 11al.e been intended by t h e  testator, 
latent ambiguity. extrinsic evidence nlay be  taken to show which of these 

:rpplications ivt~s intended. 

I l l~rs l ra t io~~s .  

A Inan Ilnving two cousins of the name of %,Iary, becjueaths a sum of money t o  c :  lli; 

cc,,,sill &lay)," It appears that there are two persons, cach nns~vering thc description in wi l l ,  
l'lrnt description, therefore, admits of t,w0 applicXtioll:, only one of n'hich can hnve been irltenclcd 

1)) ill? (eststoi.. I<\-ic!c:~ce i: ndl~?isible tc, s l ~ o ~ v  \vliicll of the ~ J V O  applications wns intended. 

( I / )  A> 
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(b)  A, by his l\7ill, leaves to B his estate called Sultlnpur Khurd." It turns out t l ~ a t  lie 
had twg estates called SultLnpur IChurd. Evidence is adniissible to shorn which estate was intended. 

~ $ 4 .  Where there is an ambiguity or deficieucy - - -  

the face 'il 
, J I U I ~  111 m o c a  UI 

,- - ambiguity or as to the intentions of the testator shall be ad- 
deficiency. 1 ~xitted. - 

I 

Ilbcstratio~ls. 

( a )  A inan has an aunt Caroline and n cousin Mary, and has no aunt of the n u n e  of AXary. 
p,y his Will he  beqneaths 1,000 rnpees to " his aunt Caroline" and 1,000 rupees to his cousin 
nfary," and afte~-n~ards bequeaths 2,000 rupees to l L  his before-mentioned aunt Mary." There  is no 
1)erson to whom the description given in the Will can apply, ancl evidence is not adn~issible to 
show who was meant by " his before-mentioned aunt Mary." T h e  bequest is therefore void for 

uncertainty under the seventy-sixth Section. 

( B )  A bequeaths 1,000 rupees to , leaving a blank for the name of the legatee. 
Evidei~ce is not admissible to  shorn what name tbe testator intended to insert. 

(c) A bequeaths to I3 rupees, or 'l his estate of ." Evidence is not admissible 
to show what sum or what estate the testator intended to insert. 

= 69, The meaning of any clause in a Will is to be collected from the 
entire instrument, and all its parts are to be constrded 

Meaning of any clause 
to  be collected fioni with reference to each other ; and for this purpose a 
entire \\'ill. Codicil is to be considered as part of the Mrill. 

Illustratioizs. 

(a) Tlle testator gives to U a specific fund or property at  tlie death of A, and by a subsequent clause 
$ves the whole of his property to A. Thc  cKcct of the scveral clauses take11 together is to vest tlie specific: 

fimd or 1)rol)erty in A for life, and al"tcr llis decease in 13; i t  appearing fiom the bequest to I3 that  the tes- 
tator nleant to use in a restricted sense the words in which. he describes what hc givcs to A. 

(b) Where. a testator having an estate, one part  of which is called Black Acre, bcqueatl~s the whole 
of ' l~is estate to A, and in anolher part of' his \\'ill bequcntho Black Acre to 33, the  latter bequest is to be 
yead as an e x c e p t i o ~ ~  out of the lirst, as il" he had said, "I  give Ijlacl; Acre to B, and all thc rest of n ~ y  . .. 
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70. General words may be understood in a restricted sense where i t  

When words lnay be 
may be collected from the  Will that  t h e  testator meant 

~~nderstoodin arestrict- to  use them in a restricted sense ; and words may be under- 
ed sense, and when in 
a sense wider than stood in tt wider sense than t ha t  which they usually bear, 
nsual. where i t  may be collected from the other words of the  
TT7ill that  t,he testator meant to use them in such wider sense. 

Rlustratioss. 

(a) A testator gives to A his farm in the occupation of B," and to C "all his marsh 
lattcls in L.'-' l'art of the farm in the occupation of B consists of marsh lands in L, and the 
testator also has other marsh lands in L. The general words, "all his marsh lands in L," are 
restricted by the gift to A. A takes the whole of the farm in the occupation of B, including that 
portion of the farm which consists of marsh lands iu L. 

* 
( b )  The testator (a sailor on ship-board) bequeathed to his mother his gold ring, buttons, 

aid chest of clothes, and to his friend A (a shipmate) his red box, clasp-knife, and all things not 
before bequeathed. The testator's share in a house does not pass to A under this bequest. 

(c) A, by his Will, bequeathed to I? all his household furniture, plate, linen, china, books, 
],ictures, and all other goods of whatever kind; and afterwards bequeathed to I3 a specified part 

of' llis property. Under the first bequest B is entitled only to such articles of the testator's as are 

of' the same nature with the articles therein enumerated. 

7'1. Where a clause is susceptible of two meanings, 
]\'liere a ;lause is 

cpento two construe- according to  one of which i t  has some effect, and ac- 
tions, that which has 
rolne e ~ ~ ~ t  is to be cording to the  other i t  can have none, the  former is  
preferred. to  be preferred. 

NO part of TTiill to be 72. No part of a TVill is to  be rejected as 
I ?jetted, if ~.eaqonable 
c.onstructioll can be put destitute of nleaning if i t  is possible to pu t  a reasonable 
011 it. construction upon it. 

73, If the same ~ i~or i l s  occur i n  different pasts of the  same TYill, 
they must be talcen to have been used everywl~ere 

1 nle1 Ivetaliou of~01'ds 
lelwzted ,n ctirerent in  the same sense, u~lless tl1cl.e r,ppes~.s an intention to 
l f ~ r t s  of \Villa :he con11.a~y. 

"/ 'J'1lC 
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74, Theintention of the testator is not to be set 

effect is t o  be given to it as far as possible. 

Illustratio~z. 

The  testator by a Will made on his death-bed bequeathed all llis property to C D for life,and after his 
decease to a certain hospital. T h e  intention of the test.ator cannot take effect to its full extent, because the  

the gift to C D. 

T11e last of two in- 75. Where two clauses or gifts in a ?Vill are irre- 

the last sllslll prevail. 

Illustration 

(a) T h e  testator by the first clause of his Will leaves his estate of Rkmnagar 'L to A," and by the 
last  clause of his Will leaves it L L  t o  B andnot  to  A." B shall have it. 

(b) If a man at  the commencement of his Will gives his. house to A, and a t  the close of it directs that  
his house shall be sold and the proceeds invested for the benefit of B, the latter disposition shall prevail. 

. Will or bequest void 
for uncertainty. 

Illztstratio7z. 

If a testator sayse'& 1 bequeath goods to A;"  or " I bequeath to A;" or " I leave to A all 

the mentioned in a ~chedkle," and no Scheclule is found; or " I bequeath money,' ' wheat,' 

oil,' or the like," without saying horn much, this is void. 

Words describing 79. The description contr-~ined in a ?Vill, of property 
subject refer to ilroper- the subject of gift, shall, u~lless a contrary intention appea;v 
ty ans\rering that de- 
scription a t  testatolJs by the Will, be deemed to,refer t,o and comprise the  pro- 
d c n ~ b .  pcrty answering that description at the death of the 

7 8 .  TJllless 
I 

11 
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78. Unless a contrary intention shall appear by the Will, a bequest of 

Power of appoint- the estate of the testator shall be construed to illclude any 
"lent executed gee- property which he may have power to appoint by  Will to neral bequest. 

any object he may think proper, and shall operate as all 
execution of such power ; and a bequest of property described in a general man- 
ner shall be construed to include-any property to which such description may 
exteud, which he may have power to appoint by Will to  any object he may 
tllinli proper, and shall operate as an execution of such ponler. 

9 .  Where property is bequeathed to or for the benefit of such of cer- 

Implied gift to the 
tain objects as a specified person sllall appoint, or for the 

objects of power in benefit of certain objects in such proportions as a specified 
default of appointment. 

person shall appoint ; and the Will does not provide for the 
of no aPpoiatment being made; if the power given by the Will be not 

the property belongs to all the objects of the power in equal shares. 

A, by his JVill, bequeaths a fund to his mife for her life, and directs that at  her death it shall be 
divided among his children in sncll proportions as she shall appoint. The  widow dies without having 

lllacle any The fund shd l  be divided cqually among the children. 

0 .  Where a bequest is made to  the " heirs," or " right heirs," or '' rela- 

~~~~~~t to c c  heirs," tions,') Or " llearest relations," or '' family," or " l;indred," or 
"c.1 of-"~articularl)er- 

( l  nearest of kin," or " next of kin," of a particlilar person, son xithout qualiljing 
terms. t~ i thout  any qualifying terms, and tllc class so designated - 

forms the direct and iuclependent object of the bequest, the property bequeath- 
ed shall be distributed as if it liad belonged to such person, and he had died 
intestate in respect of it, leaving assets for the payment of his debts independ- 
ent,ly of 'sucll property. 

( a )  A lcavcs llis property " to his own nearest relations." Tlle property goes to :hose who would 

I,c eIltitlecl to it if A hnd d i ed  intestate, leaving assets for the pqiilent of liisdcbts indepenclently of suclt. 
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(b) A bequeaths 10,000 <upees to 13 for his life, and after the death of U, to his own right heirs." 
The legacy after B's death belongs to those who would be entitled to it if it had formed part of A's 
unbequeathed propert,y, 

(c) A leaves his propcrty to B ; but if D dies bellre hiuq t o  B's next of kin : B dies before A ; the 
property devolves as if i t  had belonged to B, and he had died intestate, leaving assets for the payment of' 

his debts independently of sucl~ prop~r t~y .  L 

(d )  A leaves 10,000 rupees " to 13 fov h i s  life, and after his dcccasc, to the heirs of C." T h e  legacy 
goes as if it had belonged to C', and he had died intestate, leaving assets for the payment of his debts 
indepel~del~tly of the legacy. 

8%. Where a bequest is made to  the " representatives," or "legal 
representatives," or " personal representatives," or " exe- 

Bequest to  '&repre- 
sentatives;' ~zc.,  of a cutom 01- administrators" o f  a particular porson, and thc 
particular person. 

class so designated fosnis tlie direct and independent object 
of the bequest, the property beqnextll~ed shall be distributed as if it had be- 
longed to sac11 person, and lle had died intestate in respect. of it. 

A bequest is made to the " legil representatives" of A. A has died intestate and insolvent. B 
is his administrator. B is entitled t o  ~eceive  the legacy, and shall apply it in the first place to the discharge 
of such part of A's dcbts as may ren~nin unpaid : if there be any snrplns, I3 shall pay i t  to those pcrsons who 
at  A's death woulcl have been entitled to receive any property of A's mhich might remain after paylllent of 
his debts, or to  thc representativbs of such peysons. 

82. Where property is bequeathed to any person, he is entitled to the 
Bequest ~vithout whole interest of  the testator therein, unless i t  appears froill 

vords of limitnlioil. the IVill that only a restricted interost mas intended for 
h i m  

83. TIrllcre pro~jerty is bequeathed to a persull, with a bequest in the 

tile alternative t o  another person or to n class of persons ;--if 
nat,ive. n contrary intelltion does not appear by the Will, tlle legatee 
first named shall be entitlcd to the legacy, if he be alive at  thc time when it 
takes effect ; but  if he bc then (lead, the person or class of llersoos narnecl i u  
:lie second branch of tlae altcrnatia-c shall take tlle legacy. 

I112~slrat~Llll~. 
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IZ1zlstr~tioi.ts. , 

( a )  A bequest is made to A or to'B. A survives the testator. B takes i~o th i i i~ .  

( b )  A bequest is made to A or to B. A dies after the date of the JVill, alld before the testator. The 
legacy goes to B. 

(c) A bequest is made to  A or to B. A is dead at the date of the J?Vill. The legacy goes to B. 

( ( I )  Property is bequeathed to A or his heirs. A survives the testator. 9 takes the prol~erty abso- 
I~ltely. 

(e) Property is bkqueathed to A or his nearest of kin. A dies iu the lifetime of the testator. Up011 

11:e death ofthe testator, the bequest to A's nearest of kin takes effect. 

Cf) Property is bequeathed to A for life, and after his death to B or 11% heirs. i\ niid B survive the 
testator. B dies in A's lifetime. Upon A's death the bequest to the heirs of B takes effect. 

(g) Property is bequeathed to A for lifc, and after his death to B or his heirs. B dies iu the 
testat,or7s lifetime. A survives the testator. Upon A's death the bequest to  the heirs of B takes 
effect. 

84. Where property is bequeathed to a person, and ,words aye added 

Bffcct of words de- 
which describe a class of persons, but do not denote them 

bcribing a cIms added as direct objects of a distinct and independent gift, such 
I'O a bequest to a person. 

person i s  elltitled to the whole interest of the testator 
the14ein, ullless a contrary intention appears by the Will. 

(o) A bequest is made- 
to A and his cliildren, 
to -\ nlld his children by liis present nife, 
to A and his Ileirs, 
to A and t l ~ e  heirs of llis body, 

to 11 noc? the  heirs ninlc of his body, 
to *A' and bile Lei1.s fc~nxlc of his body, 
to A and his issue, 
to A nud llis fanlily, 
to A x ~ ~ d  liis clescentlanta, 
LO A and h i  reprcsentntivcs, 
to il n11d 11isl)crsonxl ~cprcscntnti~es.  
to A ,  his executors aud ad~ni~listratol.~. 

1:; ,:;,:li ijf tlicic mists: ;'\ tn1;e.s t!lc 1~11olc ir~tcrcst \rllicll t . 1 ~ ~  tcslaior Ilad ill [lrt, l r i l ; > e ~ , l ~ .  
(") .a 
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, 

( b )  A bequest is made to A and his brothers. A and his brothers are jointly entitled to the 
legracy. 

( c )  * bequest is made to A for life, and after his death to his issue. A t  the death of A 
the Property belongs in equal shares to all persons who shall then answer the description of issue 
of A. 

85, Where a bequest is rna.de to a class of persons under a general 

Bequest to a class of descriptioii only, 110 one to who~n  the words of the  
r)ersons under a general description are not in their ordinary sense applicable 
description only. 

shall take the legacy. 

86. The word " children" in  a Will  applies only to  lineal des- 

Construction of terms. 
cendants in the first degree ; the word " grandchildren." 
applies only to lineal descendants in the second degree 

of the person whose " children," or " grandchildren, ' are spoken of;  the 
\vords " nephews" and '' nieces" apply only to children of brothers or sisters ; 
the words - " cousins" or " first cousins," or " cousins-german" apply only 
to  children of brothers or of sisters of the  fathkr or mother of the person 

wl~ose " cousins," or " first cousins," or " cousins-german," are spoken of; 
the words first Cousins once removed7' apply only to children of cousins- 
gerrnan, or to cousins-german of a parent, of the person whose " first cousins 
once removed" are spoken o f ;  the words " secoild cousinsJ' apply only to 
grandchildren of brothers or of sisters of the grandfather or grandmother 
of the person whose ( 6  second cousins" are spoken of;  fhe words " issue" and 
'' descendants" apply to all lineal descenclauts ~vllatever of the person whose 
" issue" or " descendants" are spoken of. Words expressive of collateral rela- 
tionship apply alike to relatives of full alld of half blood* Al l  ~vords ex- 
pressive of relationship apply to a child in the woinls ~vho is afterwards 
born alive. 

87. I n  the absence of any iiltiruatior~ to the contrary in the Will, t he  
, , 

T-170rds expressing re- 
term " child," " son, or " daughter," or any word which 

l:lbi(!nahip denote only expresses relationship, is to be understood as denoting 
lcgitimntc relatives, or 
fkiling such, rclativ~s only n legitimate relative, or where there is .no  such 
reputed legitimate. legitimate relative, a pelGson who lias acquired, a t  the date 
of the Will, the reputation of being such relative. 

Illuslralions. 
Z .  
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( a )  A, having three children, B, C, and D, of who111 B and C are legitimate and D is illegitimate, 
leaves his property to be equally divided among ",his children." The  property belongs to B and C i n  equal 
shares, to the exclusion of D. 

( B )  A, having a niece of illegitimate birth, who has acquired the reputation of b e i q  his niece, and 
having no legitinlate niece, bequeaths a sum of money to his niece. T h e  illegitimate niece is entitled to the 
legacy. 

(c) A, having in his Will enumerated his chiIdren, and named as one of them B, who is illegitimate, 

leaves a legahy to '& his said children." I3 will take a share in the legacy along with the legitimate 
children. 

(d )  A leavcs a legacy to the "children of S." B is dead, and has left none but illegitimate children. 
A11 those who had, at  the date of the Will, acquired tjle reputahon of being the children of B are objects 
of the gift. 

l e )  A bequeathed a legacy to " the  child& of B." ' B never had any legitimate child. C and n 
had at the date of the JJTill acquired the reputation of being children of B. After the date of the Will, 
; ~ n d  before the death of the testator, E and F were born, and acquired the reputatioll ~f being ckildren of' 
13. Only C and D are objecls of the bequest. 

df) A makes a bequest in favour of llk child by a certain woman, not his wife. B had acquired at 

the datc of the Will the  reputation of being the child of A by the woman designated. R takes the legacy. 
a 

( g )  A makes a bequest in favonr of his child to be born of a woman, who never becomcs his wife, 

The bequest is void. 

( h )  A makes a bequest in favour of the child OF ,x)lich a certain wolllnn, not married to hinq is preg- 
nant. The  bequest is xalid. 

88, M71iere a VTill pul-ports to make two bequests to tlle same person, 

E u l ~ ~  of con~t i~~lc t ion and  a question arises whether the testator intended t o  
a n'ill 17m~orts ma1;c tllc sccond becluest i u ~ t c a d  of 01% in addition to  tho 

c o  n~akc  twu beclueslb 
i o  the talne person. first ; if there is notl~ing in the \lTill to show ~ v h n t  he in- 
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tended, the following rules shall, prevail in determining the construction to be 
put upon the TTTill :- 

9 

First.-If the same specific thing is bequeathed twice to the same lega- 
tee in the same Will, or in the Will and again in  a Codicil, he is entitled to 
receive that specific thing only. 

Se~ond.-%~here oils and the same Will or one and the same Codicil 
purports to malce in two places a bequest t o  the same person of the same quan- 

'1. .  tity or amount of snythisg, lie shall be entitled to one such legacy only. 
4 ,  , -  * 

Third,-Where two legacies of unequal amount are given to the same 
person in the same Will, or in the same Codicil, the legatee is entitled to both. 

,> . 

Fo~r ih . - -%~here  two legacies, whether equal or unequal in amount, are 
41 
X given to the same legatee, one by a Will and the other by a Codicil, or each 
' (  

by A different Codicil, the legatee is entitled to both legacies. 
1 ' * 

Explwzation.-In the four last rules, the word Will does not include a 
Codicil. 

( a )  A Ilnving ten shares, and no more, in the Bank of Bengal, made his Will, wliich contains near its 
colnmencement the words " I bequeath my tell shares in the Bank of Bengal to B." After other be- 

quests, thi: \17ill concludes with the words fi and I bequeath my ten shares in the Bank of Bengal to 

13." B is entitled simply to receive A's ten shares in the Bank of Bengal. 

i 

( h )  A l~aving one diamond ring, ~vliicl? was ,Given him by B, bequeathed t.0 C the diamond ring i l l i ch  
was give11 him by 13. . A afterwards made a Codicil to his Will, and thereby, after giving -other legacies, . , 

11e bequeathed to C the diamond ring which was given hill1 by B. C car1 claiiil notl~iug except the diamond 
ring which was given to 9 by l3. 

I 

. . 
i 
i 
j 

( c )  A, by his IVill, beclucatl~s to B the sum of 5,000 rupees, and af~erxartls, in the 2ame Will, 
yepeats the bequest in t,he same words. I3 is cntitled to one legacy of 5,000 rupees only. I 

(4 A,  i 
. . I 

! 
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(d) A, by his Will, bequeaths to B the sum of 5,000 rupees, and afterwards, by the same Will, be- 

queaths to B the sum of 6,000 rupees. B is entitled to  11,000 rupees. 

( e )  A, by his Will, bequeaths to  B 5,000 rupees, and by a Codi@il to  the Will he bequeaths to him 

5,000 rupees. B is entitled t o  receive 10,000 rupees. 

(f) A, by one Codicil to his IVill, bequeaths to R 5,000 rupees, and by another Codicil, bequeaths 
to  him 6,000 rupees. B is entitled to  receive 11,000 rupees. 

( g )  A, by his Will, bequeaths 500 rupees to  B because she mas his nurse," and in another par t  of 
the Will bequeaths 500 rupees to R "because she went to England with Irisrchildren!' B is entitled to 
receive 1,000 rupees. 

( h )  A, by his Will, bequeaths to B the sum of 5,000 rupees, and also, in another part of the \Till, 
an annuity of 400 rupees. B is entitled to both legacies. 

( i )  A, by his Will, bequeaths to B the sum of 5,000 rupees, and also bequeaths to him the sum of 
5,000 rupees if he shall attain the age of 18. B is entitled absolutely to one sum of 5,000 rupees, and 
takes a contingent interest in another s111n of 5,000 rupees. 

$9. -4 residuary legatee may be constituted by any words that show an 

Constitution of re- intention on the part of the  testator that the person cle- 
s iduoy  legatee. signated shall take the sul.plus or residue of his property. 

$ 

(a )  A makes her \4'ill. consisting of several testamentary papers, in one of which are contained tlie 
following words :-" I think there will be something left, after all funeral expenses, kc., to give to 13. 110,~ 

a t  school, towards equipping hill; to any profession lie may hereafter be appointed to." B is constituted 
residuary legatee. 

\ 

( b )  A 11lalics 11is \$'ill, with the following passage nh the end of it :-" I believe there will Le found 

~uf ic ient  in my 1)anl;er's I~auds to  defiay and discharge my debts, which I IlereLl desire 13 to do, a ~ l d  
keep tbc residue for he1 own usc and pleasure." 13 is constituted Lhe residuary lepntcc. 

( c )  A bcclueatlis all llis 1)rol)erty to  U, except certain stocks and funds, which he bequeaths to C. 
13 is the residuary legatce. 

90. U~~c le r  
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90. Tinder a residuary bequest,, the legatee is entitled to all property 

Property to which a 
belonging t o  the testator at the time of his death, of 

1.esidua1.y legatee is en- which he has not made any other testamentary disposi- 
titled. 

tion which is capable of taking effect. 

Illustration. 

A by his Will bequeaths certain legacies, one of which is void under the hundred and fifth Section 
and another lapses by the death of the legatee. He bequeaths the residue of his property to B. After the 
date of his Will, A purchases a zamind&+, which belongs to him at the time of his death. B is entitled 
to the two legacies and the zamindCri as part of the residue. 

91. If  a legacy be given in general terms, without specifying the time 
Time of yesting of when it is to be paid, the legatee has a vested interest in 

legacy in general terns. i t  from the day of the death of the testator, and,if he dies 
without having received it, it shall pass to his representatives. 

92. If the legatee does not survive the testator, the legacy cannot take 
~n what case a legacy effect, but shall lapse aad form part of the residue of the 

lapses. testator's property, unless i t  appear by the Will that the . 
testator intended that it should go to some other person. In  order .to entitle 
the representatives of the legatee to receive thGlegacy, it must be proved that 
he survived the testator. 

(a) The testator bequeatl~s to A 500 rupees which B owes him." B dies before the testator i tlle 
legacy lapses. 

( b )  A bequest is made to A and his children. A dies before the testator or happens to  be dead when 
the Will is made.* The legacy to A and his children lapses. 

( c )  A legacy is given to A, and in case of his dying before the testator, to B. A dies before ihe 
testator. The legacy goes to B. 

( d )  A sum of money is bequeathed to A for life, and after his death to B. A dies in ' the lifetiule of 
the testator ; B survives the testator. The bequest to 13 takes effect. 

(el A 
x 
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( c )  A sum of money is bequeathed to A on his completing his eigliteeuth year;and in case he should 
die before he completes his eighteenth year, to B. A completes his eighteenth year, and dies in the  life- 

time of the testator. The legacy to A lapses, and the bequest to B does not take effect. 

(f) The,testator and the legatee perished in the same shipwreck. There is no evidence to show 

which died first. The legacy will lapse. 

A legacy does -no t  93. I f  a legacy be given to two persons jointly, and 
lapse if twojoint one of them die before the testator, the other legatee takes legatees die before the 
testator. the whole. 

Illustration. 
\ .  

The legacy is Gmply to A and B. A dies before the testator. B takes the legacy. , 

4 .  But where a legacy is given to legatees in words which show that  

Effect in such a case, the testator intended to give them distinct shares of it, 
of words showing tes- t5en if any legatee die before the testator, so much of 
tator's intention that 
the shares should be the legacy as was intended for him shall fall into the resi- I 

'. distinct. 
due of the testator's property. ! 

i 
a 

Illustration. 

A sulll of money is bequeathed to A, B, and C, to be equally divided among thein. A dies 'before 
the testator. B and C shall only take so much as they mould have had i? A had survived the testator. 

95. Where the share that lapses is a part of the general residue be- 

,vhen lapsed share queathed by the Will, that share shall go as undisposed 5' 
>>  

goes as undisposed of. Of. 1 
1 

a 3  

Illustration. 

Tlie testator bequeaths the residue of his estate to A, B, and C, to be equally divided between them. 
dies before the testator. His one-third of tlie residue goes as undisposed of. 

96. Where 
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96. Where A bequest shall have been made to any child or other lineal 

lirhen a bequest to descendant .of the testator, and the legatee shall die i n  the 
testator's Or lineal lifetime of the testator, but any lineal 'descendant of his descendant does not 
la1~se his death in shall survive the testator, the bequest shall not lapse, but  
testator's lifetime. 

shall take effect as if the death of the legatee had hap- 
pene,d imnledi+tely after the death of the testator, unless a contrary intention 
shall appear by the Will. 

A makes his Will, by which he bequeaths a sunl of money to his son B for his own absolute use and 
benefit. B dies before A, leaving a son who survives A, and having made his Will whereby he be- 
queaths all his piwperty to his widow L). The money goes to D. 

Bequest to A for the $37. Where a bequest is made to one person for the 
benefit benefit of another, the legacy doe# not, lapse by the death, 
not lapse by A's 
death in testator's life- in the- testator's lifetime, of the person to whom the be- 
time. 

quest is made. 

Sllrvivnmhip in saw 
98. Wherc, a bcquest is made simply to a described 

ofbequesttoadescribed class of persons, the thing bequeathed shall go only to 
class. 

such aa  hall be alivc at thc tostator's death, 

Ezception.-If property is bequeathed to a class of persons described as 
standing in a particula% degree of kindred to a specified individual, but their i 

possession of it is deferred until a time later than the death of the testator, 1 
by reason of a prior bequest or otherwise, the  property shall at that time 1 
go  to.such of them as shall be then alive, and to ths representatives of any 
of them who have died since the death of the testator. 

* 
J 

(a)  A bequeaths 1,000 rupees to 'L the children of B" withont; saying when i t  is to be distributed 
among them. B had died previous to the date of the Will, leaving three children, C, D, and E. E died 

after the date of the Will, but before the death of A. C an8 D survive A. T h e  legacy shall belong 

to  C and D, to the exclusion of the representatives of E. 
( b )  A 
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( b )  -4 bequeaths a legacy to the children of B. At the time of the testatofti death, B has no 
children. The bequest is void. 

( c )  A lease for years of a house was bequeathed to A for his life, and after his decease to the 
children of B. At  the death of the testator, B had two children living, C and D ; and he never had any 
other child. Afterwards, during the lifetime of A, C died. leaving E bis executor. D has survived 
A. D and E are jointly entitled to so much of the leasehold term as remains unexpired. 

(d)  A sum of "money was bequeathed to A for her life, and after her decease to the children 
of B. A t  the death of the 'testato', B had two children living, C and D, and after that ev'ent, two 
children, I3 and I?, were born to B. C and E died in the lifetime of A, C having made a Will, E 
having made no Will. A has died, leaving D and F survivi~lg her. The legacy is to be divided into 
four equal parts, one of which is to be paid to the executor of C, one to D, oue to the administrator of 
E ,  and one to F. 

( e )  A bequeaths one-third of his lands to B for hi life, and after his decease to the sisters of B, 
At  the death of the testator, B had two siste~.s living, C and D, and after that event another sister 

E was horn. C died during the life of B ; D and E have survived 13. One-third dB's lands belonss 

to D, E, and the representatives of C, in equal shares. 

(f ) A bequeaths 1,000 rupees to B for Iife, and afier his death equally amung the children of 

C. Up to the death of B, C had not had any child. The bequest after the death of B is void. 

' 
( g )  A bequeaths 1,000 rupees to "all the children born or to be horn" of B, to be divided 

among tfiem at the death of C. A t  the death of the testator, B has two chiIdren living, D and E- 
Afier the death of the testator, but in the lifetime of C, two other children, F and G, are born to B. 

After the death of C, another child is born to B. The legacy belongs t o  D, E, I?, and G, to the exclu- 

si-on of the after-born child of 13. 

(11) A bequeaths a fund to the children of B, to be divided among them when the eldest shall 
attain majority. A t  the testator's death, B l a d  one child living, named C. H e  afterwards had 
two other children, named D and E. E died, but C and D were living when C attained majority. T h e  

fund belongs to C, D and the representatives of E ,  to the exclasion of any child who may be born to B 
after C's attaining majovity. 

PART XII. 

Qf void Bequests. 

99, Where a bequest is made to a person by a 
Bequest ' person particular description, and there is no person in existence hy aparticulav descrip- 

t i o n ~  who is not in exis:- at the testator's death who answera the description, the 
euce at the. testator s I 

death. bequest is void. 
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or i f  he be dead, tpo his representatives. 

The bequest is void. 

( b )  A bequeaths 1,000 rupees to 13 for life, and after his death to the eldest son of C. A t  the death 
of the testator, C had no son. Afterwards, during the life of B, a son is boln to C. Upon B$ death, the 
legacy goes to C's son. 

( c )  A bequeaths 1,000 rupees to B for life, and after his death to t h ~  eldest son of C. A t  the death 
of the testator, Chad  no son ; afterwards, during the life of B, a son, named Dl is born to C. D dies, then 
I3 dies. l'lie legacy goes to the representative of D. 

(d) A bequeaths his estate of Greenacre to B for life, and at lfis decease to the eldest son of C .  Up to 
the death of B, C has had no son. The bequest to C's eldest son is void. 

( e )  A bequeaths 1,000 rupees to the eldest son of C, to be paid to him after the death of H .  A t  the 
death of the testator, C llas no son, but a son is afterwards born to hi111 during the life of 13 and is alive s t  
R's death. C's son is entitled to the 1,000 rupees. 

188. Where a bequest is made to a person not in existonce at  the time of 

Bequest to a person the testator's death, subject to a prior bequest contained 
not in existence a t  the 
testatolJsdeath, subject i n  the Will, the later bequest shall be void, unless i t  com- 
to aprior bequest. prises the whole of the remaining interest of the testator 
in the thing bequeathed. ' - 

( a )  Property is bequeathed to A for his life, and after his death to his eldest son for life, and after the 
death of the latter to his eldest son. At the time of the testator's death, A has no son. Here the bequest 
to A's eldest son is abequest to a person not in existence at the testator's death. I t  is not a bequest of the 
whole interest ihat remains lo the testator. The bequest to A's eldest son for hi life is void. 

(4 A 
L 
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( b )  A fund is bequeathed to A for his life, and after his death to hi? daughters A survives the tes- 

tator. A has daughters, sonle of mhom were not in existence at the testator's death. The bequest to A's 
daughters comprises the mhole interest that remaius to the testator in the thiughequeathed. The bequest 

to A's daughters is valid. 

( c )  A fund is bequeathed to A for his life, and after his cbnth to his daughters, with a direction 
that if any of them marries under the age of eighteen, her portion shall be settled so thaz it may belong t~ 
herself for life, and nlay be divisible among her childreu afler her death. A has no daughters living at the 
tinle of the testator's death, but has daughters born afterma~ds xvho survive him. Here the direction for 

a bettlemsllt has the effect, in the case of' each daughter who marries under eighteeu, of substituting for 
the absolute bequest to hey a bequest to her merely for I I ~ Y  life; that is to say, a bequest to a person not 
in existence at the time of the testator's death of something which is less tllan the mhole interest that 
remains to the testator iu the thing bequeathed. The  direction to settle thc fund is void. 

(a) A bequeaths a sun1 of lnoiley to B for life, and directs that upoil the death of B the fund shall be 
upoa his daughters, so that the portion of each daughter nlay belong to herself for life, and may bc 

divided alnonp her children after hey death. B has no daughter living at the tirue of the testator's death. 
I n  this case'the only bequest to the daughters of B is containediu the direction to settle the fund, and tEs 
&iection amounts to a bequest, to persons not yet born, of a life-interest in the full& that is to say, of 

solnething wldch is less t l~au  the mhole interest that renlaius to the testator in the thing bequeathed. The 
direction to settle the fund upon the daughters of B is void. 

101, No bequest is valid wl~ereby the vesting of the tiling bequeathed 
may be delayed beyond the lifetime of one or more per- 

ltule agailist perpe- 
tuity. sons living a t  the testator's decease, a8nd the minority of 

some person who shall be in  existence at the expiration of 
that period, and to whom, if he attains full age, the thing bequeathed is 
belong. 

(a) A fund is bequeathed to A for his life; and after his death to I3 for his life; and after BtsL 
death to such of the sons of B as shall first attain the age of 25. A and B survive the testator. Bere 
th-, son of R who shall &st attain the &ge of 25, may be a son born after the death of the testator; such 
son may ,lot attain 25 until more than 18 years have clapsed from the death of the longer liver of A aha 
B ; and the vesting of the fund may thus be delayed beyond the lifetime of A and B, and the minority of 

the sons of B. The  bequest after Es death is void. 

( b )  A fund is bequeathed to A for his life, and after bis death to B for his life, and aft& B's death 
to such of I3's sons as shall first attain the age of 25. I-: dies in the lifetime of the testator, leaving one 
o r  nor; sons. I n  this case the sons of me persons living a t  the time of the testator's decease, and the 
time when either of them will attain 25 necessa~ily falls mithin-his own lifetime. The bequest is valid. 

(4 A 

1 
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(c) A fund is bequeathed to A for his life, and after his death to B for his life ; with a direction that 
&r B's death it shall be dkided amongst such of B's children as shall attain the age of 18 ; but that if 
no child of B shall attain that age, the fund shall go to C. Here the time for the division of the fund 
must arrive at the latest at the expiration of 18 years from the death of B, a person living at  the testator's 
decease. All the bequests are valid. 

( d )  A fund is bequeathed to trustees for the benefit of the testator's daughters, with a direction that 
i f  any of them marry under age, her share of the fund shall be settled so as to devolve after her death 
upon such of her children as shall attain the, age of 18. Any daughter of the testator to whow the 
direction applies must be in existence at his decease, and any portion of the fund which may eventually be 
settled as dkected nlvst vest not later than 18 years from the death of the daughter whose share it was. 
A11 these provisions are valid. 

2 ,  If a bequest is made to a class of peysons, with 
Bequest to a class, 

some of whom may regard to some of whom it is inoperative by reason of 
under the rulesin the rules contained in tlie two last preceding Sections, 

.Sections 100 and 101. 
*or either of them, such bequest shall be wholly void. 

Illustrations. 

b) A fund is bequeathed to A for life, and after his death to all his children who shall attain tbe 
age of 25. A survives the testator, and has some children living at  the testator's death. Each child'of 

A's living at  the testator's death must attain the age of 25 (if a t  all) within the limits allowed for a bequest. 
But A may have children after the testator's decease, some of whom may not attain the age of 25 until 
.more than 18 years have elapsed after the decease of A. The bequest to A's children, therefore, is 

inoperative as to any child born after the testator's death; and as it is given to all his children as a class, 
it is not good as to any division of that class, but is wholly void. 

( b )  A fund is bequeathed to A for his life, and after his death to 13, C, D, and all other the children 
of A who shall attain the age of 25. B, C, D are children of A living at the testator's decease. I n  all 

.other respects the case is the same as that suppoeed in Illustration (a). The mention of B, C and I> by 

name does not prevent the bequest from being regarded as a bequest to a class, and the bequest is wholly 
void. 

. Where a bequest is void by reason of any of the rules coritained 

BpgUest to $;ke effect i n  the thrke last preceding Sections, ;tny beqdost con .~ . lai h- 
dh fkllGe of bequest 
. . under .Section ed i n  the. same Will, and intended t o  .take effect :after or 
1100, 101 or 102. upon failure of such prior bequest, is also void. 
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(a )  A fund is bequeathed to A for his life, and after his death to such of his sons as'shaU first attain 
the age of 25, fdr his life, and after the decease of such son, to B. A and B survive the testator. T h e  . 
bgquest to B is intended to take effect after the bequest to such of the sons of A as shall first attaiu the 
age of 25, which bequest is void under Section 191. The bequest to B is void. 

( b )  Afund is bequeathed to A for his life, and after his death to such of his sons as shall first attail1 
the 'age of 25, and if no son of A shdl attain that age, to B. A and B survive the testator. The bequest 
to B is intended to take effect upon failure of the bequest to such of A's sons as shall first attain the age 
of 25, which bequest is void under Section 101. The bequest to B is void. 

A direct:-- +a - - - . - - . - l - ~ .  -1- - ' 
LV ~ ~ ~ G U L I I U I ~ L L  L U ~  iiicocne arising 

meet of &ection for from any property sl~all be void ; and the property shall accumulation. 
be disposed of as if no accumulation had been directed. I 3 

I 

3zception.-Where the property is immoveable, or w%ere accumulatioi~ 
?"-, 

is directed to be made from the death of the testat-or, tlie direction shall he 
valid in respect only of the income arising from the property within one 
year next following the testator's death ; and a t  the end of the year sucli 
property and income shall be disposed of respectively, as if the period during- 
which the accumulation has been directed to be made had elapsed. 

Illustrations. 

( a )  The Will directs that the sum of 10,000 rupees shall be invested in Government securities, and 
the income accumulated for 20 years, and that the principal together with the accumulations, shall then 
be divided between A, B and C .  A, B and C are entitled to receive the sum of 10,000 rupees at tite 
end of the year from the testator's death. 

( b )  The WiU directs that 10,000 rupees shall be invested, and the income accumulated until A 
shall marry, and shall then be paid to him. A is entitled to receive 10,000 rupees at  the end of a year 
from the testator's death. 

(c )  The Will directs that the rents of the farm of Sultinpur shall be accumulated for ten yeals, 
and that the accumulation shall be thci~ paid to the eldest son of A. At the death of the testator, A 
has an eldest son living, named B. B shall rece i~e  at the end of one year from the testator's death 

the rents which h a ~ e  accrued during the year, together with any interest which may have bhen made by 
investing them. 

(d )  The 
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(cl) The Will directs that the rents of the farm of Sultknpur sllt~Il be accu1:1ulat:CI for ten yeal-s, and 
that the accumulations shall then be paid to the eldest so11 of A. A t  the death of the testator, A has no 
son. T h e  bequest is void. 

(e)  A bequeaths a sum of money to B, to be paid to hiin rnl~cn he shall ~ t t ~ i l l  the age of 18, and 
directs the interest to be accumulated till he shall arrive a t  that age. A t  A's death the legacy beconles 
vested in B ;  and so much of the interest as is not required for his mnintonance and education is 

accumulated, not by reason"of the diredtion cdntained in the \\rill, but in consequence of U's minority. 

105. N o  rnan having a nel~lrew or niece or a n y  nearer relative sli,all 
have power to bequeath ally property to religious or 

Bequest to religious 
or charitable uses. charitable uses, except by a WiII executed not less than 

twelve months before his death, and deposited \vithin six 
lnorlths from its execution in some place provided By lew for the  safe 
custody of the Wills of living pcrsons. 

1 Illustration. 

having a nephew makes a bequest by a Will not executed nor deposited as-required- 
For the relief of poor people ; 
For the  maintenance of sick soldiers ; 
For the erection or support of a hospital; 
For the education and preferment of orphans; 
For  the support of scholars; 
For  the ei3ection or support of a school; 
For the building and repairs of a bridge ; 
For the making of roads ; 
For the erection or support of a church ; 
For the repairs of a church ; 
For the benefit of ministers of religion ; 
For tne formation or support of a public garden. 

81: these bequests are void. 

PART XIII. 

Of the Vesting of Legacies. 

6 ,  Where by the terms of a bequest the legatee is  uot entitled to 

Date of vesting of 
immediate possession of the thing bequeathed, a right t o  

legacywhenpaymentor receive it at the proper time shall, unless a contrary 
possession postponcd. 

illtention appears by the Will, become vested in the 
legate2 on the testator's death, and shall pass to the legatee's representatives 

if 
I\f 
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if he dies before that time ~ n d  avitlrout having received the legacy. And ii i  

such cases t.he legacy is from the testtator's death said to be vested in ill- 
terest. 

Xn!,?~la~zotion.-An iittelltiorr that a legacy to any psrsou shalI not become 
vested in interest in hitn is 11ot to  bo inferred merely from a provision wllere- 
by the payment or possession of the thing bequeathed is postponed, or 
whereby a prior interest tlierein is bequeathcd to  soille other person, or where- 
by tbc inconi e arising from the ~ L I  nd bequeathed is directed to be accunlulated 
until the timcl nf  paynlent arrives, o~ from a provision that if n particular event 
shall happen, the legn'cy shall go over t o  another person. 

(a) A bequeatlls tn B 100 rupees, to be paid to him at the death of C. On g s  death the legacy 
becsn~es vested in interest in 13, a11d if he dies before C, his representatives are entitled to  the legacy. 

(71) A bequcsths to B 100 rupees, to be paid t o  him upou his attaining the age of 18. On A's death 
t h e  legacy becomes vested in iirt.erest iu P;. 

t ! 

(0) A t'iinrl is bequeatlled to A fi>r life, and after his death to  B. On the testntor's death the < 

legacy to L: becolnrfi vested in interest in B. 

(d)  A fund is bequeathed to  12 until 13 attains the age of 18, and then to 3. The Iegacy to B is i{ 
vested in interest from the testa~or's death. 

{I 
'2, 

( P )  A bequeaths the whole of his property to I3 upon trust to pay certnin debts out of t l ~ e  ineo~ne, 
and then to  make over the fund to  C. A t  A's death the gift to C becomes vested in interest in him. 

d f )  A fulld is bequeathed to A, B, and C in equal shares, to be paid to them on their attdrril~g the age 
of 18 respectir~ly, with a proviso that, if nll of them die under the age of 18, the l epcy  shall devolve 
1i1)oll D. On the dcatli of the testator, the sllnres vest in interest in A, R aild C, subject to be devested 
i l l  case 11, U anrl C: allall all die until-1% 18, and upon t b ~  death of any of them (except the last survivor) 
under the age of 18, his vested ii~tercat pabses, s~ enbject, Lo his rcpresentat.ivcs. 

109. A legacy bequeathed in case n specified rlncertain event sliall 
,  ate of ve;ting 11;tppen does 110t vest unti l  that event happens. A 
when legacy is contin- 
gent upoll a sl,ecified legacy bequeathcd in  case a specified uiicert;liu event shall 
-allcertain event. n u t  ha11l)el~ does no t  vest nntil tlie happening of that 

event 
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eveni beconles impossible. I11 citler case, until the conditiou has been fulfilled, 
the interest of the legi~tec is called contingent. 

Excepttion-.Where a fund is bequeathed to auy person upon his attaining 
a particular age, and the Will also gives to him absolutely the income t o  
arise from the fund before be reaches tliat age, or directs the income, or 
s o  lllucl~ of it as may be necessary, to be applied for his benefit ; the be- 
quest of the fund is not contingent. 

(a)  A legacy is bequcatbed to  D in case A, 13 and C shall all die uuder the age of 18. II has a 
contingent interest in the legacy until A, 13 and C all die under 18, or one of them attains that age. 

( b )  'A sum of money is bequeathed to A L L  in case he shall attain the age of 18," or, when he shall 
attain the age of 18." A's iuterest in the legacy is contingent until the condition shdl be fulfilled by 
his attuiniug that age. 

(c) An estntc is bequeathed to A for life, and after his death to U, if 13 shall tlicn be living, but i f '  
f3 shall not be the11 living, to C. A, B and C survive tho testator. 13 and C each take a contingent 
i!rtcrcst iu tlie estate until th event which is to vest it in one or in the other shall have happened. 

(d) An estate is bequeatl~ed as in the cnse last supposed. 13 dies in the lifetime of A and C. 
Upon the death of B, C acquires a vested right to obtain possession of the estate upon A's death. 

( e )  A legacy. is bequeail~cd to A when she shall attain the age of 18, or shall marry under that age 
with the consent of B, with a proviso that if she shall not attain 18, or marry under that age with 13'8 

conscnt, the legncy shall go to C. A and C each take a contingent interest in the legacy. A attains the . 
Age of 18. A becomes absolutely entitlcd to the legacy: although she may have married uuder 18 without 
t t e  consent of U. 

(S) An estate is bcqucathed to A until he shall marry, and aftcr that event to 13. 13's interest in 
tlle bequest is contingent until the condilion shall be fulfilled by A's marrying. 

( )  An estate is bequeathed to A until he shall take advantage of the Act for the Relief of Insolvent 
Debtors, and after that event to B. B's interest iu the bequest is contingent until A takes advantage of the 
Act. . - 

(a> An 
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(h)  An esLate is bequeathed to A if he shall pay 500 rupees to B. A's interest n the bequest i j  
contingent until he has paid 500 rupees to B. 

(i) A leaves his farm of SultLnpur Khurd to B, if B shall convey his own farin of Salt6nku. 
Buzurg to C. B's interest in the bequest is contingent uutil he hhs conveyed thc latter farm to C. 

( j )  A fund is bequeathed to A if B shall not marry C within five years after the testator's death. 

A's interest in the legacy is contingent, until t l ~ e  condition shall be fulfilled by the expiration of the five 
years without B s  having married C, br by the occurrel~ce, within t h t  period, of an event which makes the 
fulfillnent of the condition impossible. 

(A) A fund is bequeathed to A if B shdl uot make any provision for hini by Mill. The legacy is 

contingent until B's death. 

(1) A bequeatl~s to B 500 rupees a year upoil his attaining the age of 18, and directs that the interest, 
or a competent part thereof, shall be applied for his benefit until he reachcs that age. The legacy is vested. 

(m) ,4 bequeaths to R 500 rupees wheh he shall attain the age of 18, and directs that a certain sum, 
oat of another fund, shall be applied for his maintenance until he arrives at that age. The legacy is coni 

tingent. 

Vesting of interest 108. Where a bequest is rnnde only t o  such mem- 
in a bequest to such bers of a class as shall have attained a particular age, a 
rnenibers of a class 
as shall have attained person who has not attained that age cannot have a 
a particular age. 

vested interest in the legacy. 

Illustration. , b  
3 
a,. *' 

X fund is bequeathed to such of the children of A as shall attain the age of 15, wlth a drrection that ,# 
.;,<a 
';I 

while any child of A shall be under the age of 18, lhe incomc of the share, to which it may be presumed 
he will be eventually entitled, shall bk applied for his maintenance and education, No child of A wl~o $$I 

.@>, 
is undcr the age of 18  has a vested interest in the bequest. ?$<\ .,.. 

?*L .d 

Onerous bequest. 

PART XIV.. 

Of Onerous Bequests. 

809. Where a bequest imposes an obligation on tile 
legatee, he can take llothiug by it unless he accepts it fully. 

JTllustralioi~. 
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A having shares in (X) a prosperous joint stoek company, and also shares ill (Y), a joint stock company 
in difficulties, in respect of mhich shares lleavy calls ar.e expected to be made, bequeaths to B all his sl~arcs 

in  joint stock companies. B refuses t o  accept the shares in (Y). H e  forfeits the shares in (X). 

One of two separate 110. Where a Will contains two separate and independ- 
and independent be- ent bequests to the same person, the legatee is a t  liberty to  
quests to same person 
may be accepted, and accept one of them and refuse the other, although tlze former 
the otller refused. 

may be beneficial and the latter onerous. 

Illustration. 

A having a lease for a t c r~u  of years of a house a t  a rent which he and his representatives are hound to 
pay during the term, and which is higher than the house can be let for, beclueaths to B the lease and a sun1 
of money. B refuses fo accept the lease. R e  shall not by this refusal forfeit the money. 

PART XV. 1 i 

B 

Of Contingent Bepuests. 
I 

111. Where a legacy is given if a specified uncertain event. shall 

Bequest eoa tingent happen, and no time is mentioned in the Will for the 
U I ) U ~ I  a specifieduncer- occurrence of that event, the legacy callnot take effect 
tain event, no time 
being mentioned forits unless such event happens before the period when the fund 
occurrence. 

bequeathed is payable or distributable. 

Illustratiow. 

(a)  A legacy is bequeathed t o  A, and in case of his death, to  B, If' A survives the testator, the 
legacy to B does not take eft'cct. 

(21) A legacy is bequeathed to A, and in case of his death without children, tsn R. T f  A survives 

tbe testator or dim in his Iifelilue leaving a child, the legacy to B does uot take effect. 

( c )  A legacy is bequeathed to A when and if he ateains the age ot 18, and in case of his death, 
to B, A attains the e e  of 18. The legacy to  B does not take effect. 

A 
N 
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(d) A legacy is bequeathed to A for life, and after his death to B, and, "in case of B's death without 
children," to C. The words in case of B's death without children," are to be understood as lneanirlg io 
case B shall die without children duriug the lifetime of A. 

( e )  A legacy is bequeathed to A for life, and after his death to B, and "in case of B's death," to 
C. The words LLin case of B's death" a1.e to be considered as meaning 'L in case B shall die in the 
lifetiine of A." 

,112, Where a bequesl is made to  such of ocrtnin persons as shall he 

Bequest to of surviving at some period, but the exact period is not speci- 
persons as fiecl, t,ht: legacy shall go to such of thcm as shall be alive be surviving at some 

period not specified. a t  the titne of payment or distribut-ion, unless a contrary 
illtelllion appear by the Will. 

Illustrations. 

( a )  Property is bequeathed to A and B, to be equally divided between them, or to the survivor of 
them. If both A anrl R survive the testator, the legacy is equally divided between thcm. If  A dies 

before the testator, and B survives the testator, it goes to B. 

( b )  Property is bequeathed to A for life, and after his death to B a n d  C, to be equally divided 
between them, or to the survivor of them. B dies during the life of A ; C survives A. At A's dcath the 

Icgacy goes to C. 

( c )  Property is bequeathed to A for life, and after his death to B and C, or the survivor, with a 
direction that if B should not survive the teslator, his childrcil nre to stand in his plnca. C dies during 

the life of the testator ; B,smvives the testator, buL dies in the lifetimc of A. The 1egac.y goes 60 the 
representative of B. 

1 
i 

3 
(d )  Property is bequeathed to A for life, and after his death to B and C, with a direction that in I 

case either of them dies in the lifetime of A, the  whole shall go to the survivor. B dies in the lifetiine 

of A. Afterwards C dies in the lifetime, of A. The legacy goes to the representative of C. 
-1 

-jr . . ,I> 

PAR% XVI. .A 

Of Condi2Fional Bequests. 

Bequest L I ~ U L ~  ~ I ~ L ~ J U S ~  1x3. A, h e r l w s t u p o n  an impossible condition 
sible con9tion. is void. 

1lbstrations. 
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( a )  An estate is bequeathed to A on condition that he shall walk one hundred miles in an hour. 
The  bequest is void. 

(6)  A bequeaths 500 rupees to B on condition that he shall marry A's daughter. A's daughter was 
dead at tI,% date of the Will. The bequest is void. 

Bequest upon illegal 114. A bequest upon a condition, the fulfilment of 
or imnloral condition. which would Ee contrary to law or to morality, is' void. 

Illustrations. 

( a )  A bequeaths 500 rupees to B on condition that he shall murder C. The bequest is void. 

(6) A bequeaths 5,000 rupees to his niece if she will desert her husband. The bequest is void. 

115. Where a Will imposes a condition t o  be fulfilled before the legatee 

Fulfilment of condi- 
can take a vested interest in the thing bequeathed, the  

tion precedent to the condition shall be considered to have been fulfilled if it 
vesting of a kgacy. ' 

has been substantially complied with. 

, Illustrations. 

(a )  A legacy is bequeathed to A on condition that he shall marry with the consent of 3, C, D and 
E. A marries with the written consent of B. C is present at the marriage. D sends a present to A 
previous to the marriage. E has been personally informed by A of his intentions, and has made no 

' objection. A has fulfilled the condition. 

( b )  A legacy is bequeathed to  on condition that he shall marry with the consent of B, C and D. 
D dies. A marries with the consent of I4 and C. A has fulfilled the condition. 

( c )  A legacy is bequeathed to A on condition that he shall marry with the consent of B, 'C and D. 
A marries in the lifetime of B, C and D, with the consent of B and C only. A has not fulfilled the 
condition. 

( d )  A legacy is bequeathed to A on condition that he shall marry with the consent of B, C and 
D. A obtains the unconditional assent of B, C and D to his marriage with E. Afterwards B; C and D 
capriciously retract their consent. A marries E. A has fulfilled the condition. 

(el A 
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( e )  A legacy is bequeathed to A on condition that he shall marry with the consent of E, G and D, 
A marries without the consent of B, C and D, but obtains their consent after the marriage. A has not 
f~ilfilled the condition. 

Cf) A makes his Will, whereby he bequeaths a sum of money to B if B shall marry with the cotlsellB 
of A's executors. I3 marries during the lifetime of A, and A aftelyards 'expresses his approbation of 
%he marriage. A dies. The bepes t  t o  B takes effect. 

( g )  A legacy is bequeathed to A if he executes a certain document within a time specified in 
the Will. The document is executed by A within a reasonabIe time, but not within the tiine specified 
in the Will. A has not performed the condition, and is not entitled t o  receive the legacy. 

$116. Where there is a bequest to one person sud a bequest of the same 
thing to another if the prior bequest shall fail, the second 

Bequest to A and, on 
failure of the prior be- bequest shall take effect upon the failure of the prior Ge- 
quest, to B. 

quest, although the failure may not have occurred in the  
manner contemplated by the testator. 

(a )  A bequeaths a sum of uloney to his own children surviving him, and if they all die un&r 
18, to B. A dies without having ever had a child. The bequest to B takes effect, 

( b )  ' A  bequeaths a SUE of money to B, on condition that he shall execute a certain docuineilt 
within three months after A's death, and if he should neglect t o  do so, to C. B dies h~ t b  testator's 
Iifetime. The bequest to C takes effect. 

117, Where the Will shows an intention that the second bequest shall 

Case in the take effect only in the event of the first bequest failing ill 

second bequest 'lot a particular manner, the second bequest shall not  take take effect on failure of 
the first. effect unless the prior bequest fails i n  that particular 
manner. 

Illustration; i 

: 
A makes a bequest, to his wife, but in case she should &e in Gis lifetime, bequeaths to I3 that I 

which he had bequeathed to her. A and his ivife perish together, uuder ch*cumstances which make iO I 

impossible to prove that she died before him. The bequest to  B dces not take effect. zi 
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118, A bequest b a y  be made to any person with the condition super- 

Bequest over, condi- added that in case a specified uncertain event shall 
tionalu~on the happen- happen, the thing bequeathed shall go to another person ; 
ing or not happening of 
a specified uncertain or, that in case a specified uncertain event shall not; 
eveut. 

happen, the thing bequeathed shall go over to another 
person. I n  eakh case the ulterior bequest is subject to  the rules contained 
in Sections 107, 108, 109, 110, 111, 112, 113, 114, 116, 117. 

( u )  A sum of money is bequeathed to A, to be paid to him at the age of 18, and ,if he shall die 
before he attains that age, to B. A takes a vested interest in the legacy, subject to be devested and 

t o go to B in case A shall die under 18. 

( b )  An estate is bequeathed to A with a proviso that if A shall dispute the competency of the 
testator to make a Will, the estate shall go to B. A disputes the competency of the testator to make a 
Will. The estate goes to B. 

(c) A sum of money is  bequeathed to A for life, and after his death to B, but if B shall then be 
dead, leaving a son, such son is to stand in the place of B. B takes a vested interest in the legacy, 
subject to be devested if he dies leaving a son in A's lifetime. 

( d )  A sum of money is bequeathed to A and 13, and if' either should die during the life of C, then to 
I 

t he survivor living at the death of C. A and B die before C. The gift over cannot take effect, but the a 

re presentative of A takes one-half of the money, and the representative of B takes the other half. 
I 

(e) A bequeaths to B the interest of a fund for life, and directs the fund to be divided, at her death, 
cqually among her three children, or such of them as shall be living at her death. A11 the children of 
I3 die in B's lifetime. The bequest over cannot take effect, but the interests of the children pass to their 
representatives. 

9 .  An ulterior bequest of the kind contemplated by the last , 

Condition must be pieceding Section cannot take effect, unless the condition 
strictly fulfilled. is strictly fulfilled. 

(a )  A legacy is bequeathed to A, with a proviso that, if he mwries without the consent of B, C 
and D, the legacy shall go to E. D-dies. Even if A marries without the co~isent of B and C, the gift to E 
does not take effect. ' 

( h )  A 
0 
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( h )  A legacy is bequeathed to A, with a proviso that if he marries without the consent of B, the 
legacy shall go to C. A marries with the consent of B. He afterwards becomes a widower and marries 
again without the consent of B. The bequest to C does not take effect. 

' 

( 6 )  A legacy is bequeathed to A, to be paid at 18, or marriage, with a pro~iso that if A dies under 
18, or marries without the consent of B, the legacy shall go to C. A marries under 18,,without the consent 
of B. The bequest to C takes effect. 

Original bequest not 120. If the ulterior bequest ba not valid, the 
affected by iwalidity of 
second. original bequest is not affected by it. 

(a) An estate is bequeathed to A for his life, with a condition superadded that if he shall not on :i 
a 

given day walk 100 miles in an hour, the estate shall go to B. The condition being void, A retains his 

estate as if no condition had been inserted in the Will. 

( b )  AD estate is bequeathed to A for her life, and if she do not deser; her husband, to B. a is 
entitled to the estate during her life as if no condition had been inserted in the Will. 

( c )  An estate is bequeathed to A for life, and, if he marries, to the eldest son of 13 for life. B, at  the 
date of the testator's death, had not had a son. The bequest over is void under Section 92, and A is 

entitled to the estate during his life. 

Bequest aonditioned 621. .A bequest may be made with the condition 
thatitshalheasetohave superadded that it shall cease to have effect in case a epe- 
effect'in case a specified 

, uncertain event shall cified uncertain event shall happen, or in case a specified 
happen or not happen. uncertain event shall not happen. 

Illustrations. 

(a)  An estate is bequeathed to A for his life, with a proviso that in case he shall cut down a certain 
wood, the bequmt shall cease to have any effect. A 'cuts down the wood ; he losee his life-interest in the 

estate. 

( b )  An estate is bequeathed to A, provided-that if he mmries under the age of 25 without the 
<;onsent of the executors named in the Will, the estate shall cease to belong to him. A marries under 
25 without the consent of the executors. The estate ceases to belong to him. 

(c) An 
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(c) An ejtate is bequeathed to A, provided that if he shall not go to England wit@ three years after 

the testator's death, his interest in the estate shall cease. A does not go to England within the time pre- 
scribed. His interest in the estate ceases. 

(d) An estate is bequeathed to A, with a proviso that if she becomes a Nun she shall cea.se to hnve 
any interest in the estate. A becomes a Nun. She loses her interest under the Will. 

(e) A fund is bequeathed to A for life, and after his death to B, if B shall be then living, with a 
proviso that if B shall become a ' ~ u n ,  the bequest to her shall cease to have any effect. B becomes a 
Nun in the lifetime of A. She thereby loses her contingent interest in the fund. 

122 I n  order that a condition that a bequest shall cease to have effect 

Such condition must may be valid, it is necessary that the event to which it 
not be invalid under relates be one which could legally constitute the condition 
ection 107. 

of a bequest as contemplated by the one huudred and 
I 

seventh Section. 

123. Where a bequest is made with a condition superadded that 
Resultoflegateeren- pnless the legatee shall perform a certain act, the subject- 

d e r i n ~  imposs~ble or in- 
definltely poatpooiog matter of the bequest shall go to another person, or the 
an act for which no bequest shall cease to have effect ; but no time is 
time is specified and 
on the nonperfonn- specified for the performance of the act ; if the legatee 
ance of which the sub- 
ject-matter is tc go takes any step whici renders impossibie or indefinitely 
over. postpones the performance of the act required, the legacy 
shall go as if the legatee had died without performing such act. 

(a) A bequest is made to A with a proviso that unless he enters the army the legacy shall go 
over to B. A takes holy orders, and thereby renders i t  impossible that he should fulfil the condition. 
B is entitled to  receive the legacy. 

( b )  A bequest is made to A with a proviso that i t  shall cease to have any effect if he does not merr? 
5's daughter, A marries a stranger, and thereby indefinitely postpones the fuliilment of the condition . 
The bequest ceases to  have effect. 

124. Where 
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124. Where the Will requires an act to be performed by the legatee 
within a specified time, either as a condition to be fulfilled 

Performance of con- 
dition, precedent or before the legacy is enjoyed, or as a conditioli upon 
subsequent, within the non-fulfilment of which the subject-matter of the specified time. 

bequest is to go over to another person, or the be- 
quest is to cease to have effect ; the act milfit be performed within the time 
specified, unless~tlie performance of it be prevented by fraud, in which case ' 

Further time allow- . such further time shall be allowed as shall be requisite to 
ed in caseof fiaud. make up for the delay caused by such fraud. 

PART XVII. 

Of Bequests with ~irections as to Application or Enjoynzent. 

125. Where a fund is bequeathed absolutely to or for the benefit of 
.Direction that funds any person, but the Will contains a direction that i t  shall 

be employed In a 
articular manner ~ O I -  be applied or enjoyed in a particular manner, the 

!owing an absolute 
\ 

bequest of the same legatee shall be entitled to receive the fund 
Or for the benefit 8s if the Will had contained no such direction. 

any person. 

A sum of money is bequeathed towards purchasing a country residence for A, or to purchase an  
annuity for A, or to purchase a commission in the Ariny for A, or to place A in any business. A chooses 
to r~ceiire the lcgrcy io money. TIe is entitled to do so. 

126. Where a testator absolutely bequeaths a fund, so as to sever L) 
I r 

Direction that amode i t  from his own estate, but directs that the mode of 
of enjoyment of abso- 
lute bequest is to be enjoyment of it by the legatee shall be restricted so as to  
restricted, secure a secure a specified benefit for tlie legatee ; if that benefit 
specified benefit for 
the legatee. cannot be obtained for the legatee, tlie fund belongs to ! 

him as if the Will had contained no sucll direction. I 
i 

Illustrations. 3 

(a3 A bequeaths the residue of his property to be divided equally amoxlg his daughters, and directs .4 
'%$ 
,v 

that the s h ~ r e s  of t.he daughters shall be settled upon themselves respectively for life, and be paid to 
. their children after their death. All the daughters die unmarried, the representatives of each daughter .kx 

are entitled to her share of the residue. 
@) A ' 

. .  f& ?\ 
, %- 

Pi &i, 
,;&A: &, 
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( b )  A directs his trustees to raise a surn of money for his daughter, and he then directs thnf tliey shall 
invest the fund, and pay the income arising from it to her dal<ng her life, nud divide the principal anlong 
her' children after her death. The daughter dics without having ever had a child. Her representatives 
are entitled to the fund. 

. . 

7 .  Where a testator does not absolutely bequeath a fund, so as to 

Bequest it fund sever it from his own estate, but gives it for certain pur- 
for certain purposes, 
some of which cannot poses, and part of those purposes cannot be fulfilled, tlje 
be-fulfilled. fund, or so much of it as has not been exhausted upon 

tbe objects contemplated by the Will, remains a part of the estate of the 
testator. 

Illustrations. 

(a)  
interest 
without 

A directs that his trustees shall invest a sun1 of money in a particula~. way, and shall pay the 
to his son for life, aud at his death sl~all divide the principal anlong his children ; the son dies 

having ever had a-child. The fund, after the son's death, belongs to the estnte of the'testator. 

( b )  A bequeaths the residue of his estate to be divided equally among his daughters, with a clirectiou 

tllat they are to have ther interest only duriug their lives, and that at their decease the fund 
shall go to their children. The daughters have no children. The fund belongs to the estatc of the 

testator. 

PART XVIII. 

Of Bequests to an Executor. 

B28. If a legacy is bequeathed to a person who is named an 
Legatee named a8 executor of the Will, he ahall not take the legacy 

egecuior unless he proves the Will or otherwise ma,nifests an unless he shews inten- 
tion to act as executor. intention t.0 act as executor. 

Illustration. 
t 

A legacy is given to A, mho is named an executor. A orders the fuileral according to the directions 
coninined in the Will, and dies a fcm days after the testator, without having proved the Will. A ha8 

manifested an intention to act a8 executor, 

BABT XIW, 
P 



PART XIX. 

Of Specific Legacies. 

129. Where a tentator bequeaths ttb any person a specified part 

Specific legacy de- of his property, which is distinguished fro111 all other 
fined. parts of his property, the legacy is said to be specific. 

(a) A bequeaths to B- 
The diamond ring presented to him by C." 

': His gold chain." 
l L  A certain bale of wool." 

A certain piece of cloth." 
All his household goods, which shall be in or about his dwelling-house in &I Street, in Calcutta, 

at  the time of his death." 
The sum of 1,000 rupees in a certain chest." 
The debt which B owes him." 

F '< All his bills, bonds, and secu~~ities belonging to him, lying in his lodgings in Calcutta." 
F. . . 

L L  All his furuiture in his house in Calcutta." 
5 

All 'his goods on board a certain ship then lying iri the River Hooghly." 
>l. 

~6 2,000 rupees which he has in  the hands of C." 
$: 

Li The  money due to him on tho bond of D." 
5 

LC His mortgage on the Rampore Factory." 
( 1  ,One-half of the money owing to him on his mortgage of Rampore Factory." 
( 6  1,00Orupees, being part of a debt due to him fi-om C." 

His capital Stock of 1,0001. in East India Stock." 
His prdlnissory notes of the  ~bvernment  'of India, for 10,000 rupees in their 4 per cent. loin." 
All such sums of money as his executors may, after his death, receive in respect of the debt due to 

him from the insolvent firm of D and Company." 
" All the wine which he mayhave in his cellar a t  the time bf his death." 
lL Such of his horses as B may select." 
<' All his shares in the Bank of Bengal." 

All the shares in the Bank of Bengal which he maypossess at the time of his death." 
~ ~ ' ~ 1 1  the money ..rvhich he has in the 54 per cent, loan of the Government of India." 
'< All the Government securities he shall be entitled to at  the time of his decease." 

Each of these legacies is specific. 

( b )  A having ~o?ern&ent  promissory iiotes for 10,000 rup?es, bequeaths to his executors 'L ~ o v e r n - ,  
rnent promissory notes for 10,000 rupees in trust to sell" for the benefit of B. 

The legacy is specific. 
. .  . 
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The legacy is specific. 

(d) A bequeaths to B- . . 

His house in Calcutta. 
IIis zamind&r< of Rampore. 
His taluk of RBmnagar. 
His lease of the Indigo factory of Sulkea. 
An a.nnuity of 500 rupees out of the rents of his zamind&ri of W. 

A directs his,zamindbri of X to be sold, and the proceeds to be invested for the benefit of B. 

Each of these bequests is specific. 

( e )  A by his Will charges his zan~indLri of Y with an annuity of 1,000 rupees to C during his life, 
and subject to this charge he bequeaths the zamindiri to D. Each.of these bequests is specific. 

' 

( f )  A bequeaths a sum of money to buy a house in Calcutta for B. 
T o  buy an estate in Zillah Furcedpore for 13. 

To buy a horse for 13. 
To be invested in shares in the Bank of Bengnl for B. 
To be invested in Government securities for B. 

A bequeaths to B- 
1c .A diamond ring." 
" A horse." i 

10,000 rupees worth of Government securities." 
An annuity of 500 rupees!' 
2,000 rupees, to be paid in cash!' 

" So much money as will produce 5,000 rupees 4 per cent. Government securities." 
, , 

These bequests arc not specific. 

(y) A, having property in England and property in India, bequeaths a legacy to B, and directs that 
it  shall be paid out of the property which he nlay leave in India. He also bequeaths a legacy to C, and 
directs that it shall be paid out of the property which he nlay leave in England. 

No ooe of these legacies is specific. 

Bequest of a sum 130, Wllere a sum certain is bequeathed, b11e 
certain where the legacy is not specific merely because the stocks, funds, 
stocks, &c. in which 
it  is invested are de- or securities in vbicli it is invested are described in the 
scribed. 

Will. , 
llluslralion. 
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A bequeaths to B- 
" 10,000 rupees of his funded property." 
" 10,000 rupees of his property now invested in Shares of the East Indian Railway Company." \ 
'' 10,000 rupees, at present secured by mortgage of Rampore Factory." 

No one of these legacies is specific. 

Bequest of stock 
where the testator had 
at. the date of his Will 
an equal or greater 

131, Where a bequest is made in general terms, 
of a certain amount of any kind of stock, the legacy is 
not apecific merely because the testator was a t  the date 

6t0cf of of his Will possessed of stock of the specified kind, to came kind. 
an equal or greater amount than the amount bequeathed. 

A bequeaths to U 5,000 rupees five per cent. Governmellt securities. A had at the date of the Will 
five per cent. Government securities for 5,000 rupees. 

The legacy is not specific. 

*Bequest of money 
13%. A money legacy is not specific merely 

where it is cot  to be because the Will directs its payment to be postponed 
paid until some part 
.i tar pm- until some part of the property of the testator sllall 
perty shall have been 
disposed of in a certain have been reduced to a certa:ir, fcrrr?, or remitted to a , 

Nay. certain place. I 

A bequcatlla to I3 10,000 rupees, and directs that this legacy shall be pdd  as soon as A's properly in 
India shnll be realized in England. 

The legacy is not apecific. 

133, Where a Will contains a bequest of the residue of the testator's 
l,rhen t1~0pert-j along with an enumeration of some items of 

articles are not to be 
deemed to  be, specific- property not previously bequeathed, the  arbides enu- 
ally bequeathed. rated shall not be deemed to  be speoifically bequeathed. 

134, Where 
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134. Where prol~erty is specifically bequeatlied to  two or n~ore  persons 

Retention, ill fornl, i n  S U C C ~ ~ S ~ O ~ ,  it shall e retained in the for111 in nrl~iclr 
specific bequest to se- 
veral persons in sucees- the testator left it, although it; may be O F  sue11 a nature 
s i ~ n .  that  its value is contiilually decreasing. 

, Illustrations. 

(a) A having a lease of a bouse for n term of years, 15 of wl~ich were unexpired at  the  tirnc 

of' his death, has bequeathed the lease to B for his life, and after 13's death to  C. B is to enjoy t l ~ c  

property as A left it, altbougll if B lives for 15 years, C can take nothing under the bequest. 

( b )  A having an annuity during the life of B, bequenths i t  to  C for his lifc, and aftel* Ca 

death, to D. C is to elljoy the annuity as A left it, altl~ough, if B dies before Dl D can take  notliing 

under the 5equest. 

135. Where property comprised in  a bequest to  two or more persons in 

Sale and investment succession, is not specifically bequeathed, i t  shall ir~ the 
of lxoeeeds of Pro- ,absence of any direction to the contrary be sold, and the 
pelsty bequeathed to 
two ormore persons in proceeds of the sale sE1al1 be invested in such sec~r i t~ ies  as 
succession. 

the  Nigh Court may, by any general rule to be made from 
time to time, authorize or direct,, and she fund tElus ~onsiituted slid! be en- 
joyed by the successive legatees accordiilg to tke ternls of the Wiil. 

Illnstratiou. 

A, having a lease for a term of years, bequeaths '' all his property" to B for life, and after B's death, 

to C. T h e  lease must be wld, and the  proceeds invested as stated in tlie tes t ,  and the annuti1 ioconle 
arising fro111 the fund is t o  be paid to  B foT life. At B's death t h e  capital of the  fund is to be paid to C .  

iVhe~*e ilieieis adefi- 136, If t l~e re  be a deficiency of aasets to pa$ leg;:- 
ciency of assets to pay 
legacies, specific legacy cies, a specific legacy is not liable to abate wirh t.lle 
~1st l i ~ b l e  to abate with 
general legacies. general legacies. 

PART X S .  
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PART XX. 

Of Dentonstralive Legucies. 

139. IVl~ere a testator bequeaths a c e r t ~ i ~ ~  sum of moilcy or a ccrtain 

Demonstrativelegacy quantity of any other commodity, and refers to a particu- 
defined. lar fund or stock so as to constitute t.be same the prin~ary 
f u n d  or stock out of which payment is to be made, thi legacy is said to be 
demonstrative. 

157,xplaftalio~z-The distirlctiv~r Lclwcer~ a al~ecilic legacy slid u de~uouulru- i, 

tive legacy consists in this, that where specified property is given to the  
' 

legatee, tlie legacy is specif c ; wlwre the Ieg~cy  is directed to be paid out of 
specified properly, il is Jetuunstrative. 

( 0 )  A beqneatl,~ to B 1,000 rupees, being part of a debt due to him fiqom Mr. He also bequeaths t o  
C 1,000 rupees to be paid out of the debt due to him from W. The legacy to B is specific; the legacy to C 
is  demonstrative. 

( B )  A bequeaths to B " ten bushels of the corn which shall grow in his field of Greenacre." 

! 
80 chests of the lndigo which shall be made at  his factory of Rampore." 

1 6  10,000 rupees out of his five per cent. promissory notes of the Gover~~meni of India." 

An annuity of 500 rupees " from his funded property!' 

ct 1,000 rupees out of the sum of 2,000 rupees due to hirn hg C." 

A bequeaths to B an annuity, and directs it to be pnid out of the rents arising from his taIuk of RBm- 

A bequeaths to  B " 10,000 rupees out of his estate at  Rim~~agar," or charges it on his estate at 

RRmnagar. 

10,000 rupees, being his share of the capital embarked in a certain business." 

Each of these beqireats is damnnatrative. 

138. Wlaem ' 
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138. TVhere a polation of a fund is specifically bequeathed and a 

Order . of payment legdcy is directed t o  be paid out of the same fund, Vne 
when legacy is directed portion specifically bequeathed shalL first be paid t o  the 
to be pnid out of a fund 
the subject o f a  specific legatee, and the demonstrative legacy shall be paid ou t  
legacy. 

of the residue of the fund, and so far as the residue 
shall be deficient, out of the general assets of .the testator. 

Illustration. 

A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He also bequeaths 
+ to C 1,000 rupees to be paid out of the debt due to him from W. The debt due to A from W is 

only 1,500 rupecs; of these 1,500.rupees, 1,000 rupees belong to B, and 500 rupees are to be paid 
to C. C is also to receive 500 rupees out of the general assets of the testator. 

PART XXI. 

Of Adel~ption of Legacim. 1 
i 

l39. If anything which has been specifically bequeathed does not 1 
' belong to the testator a t  the  time of his death, or has G a I> 

Ademption explained. 
been converted into property of a different kind, the 

legacy is adeemed ; that is, it cannot take effect by reason of the suuject- 
matter having been withdrawn from t h e  operation of the Will. 

12lustrations. 

(a) A bequeaths to B - 
" The diamond ring presented to him by'c." 
" Ilis gold chain.". 
L' A certain bale of wool!' 

A certain piece of cloth." 
('All his household goods mliich shall be in or about hi dwelling-house in &I Street, in Calcutta, 

at the time of his death!' 
A, in his lifetime, 

Sells or gives away the ring. . 
Converts the chain into a cup. 

\ Convcrts the wool into cloth. 
Makes the cloth into a garment. . 
Takes another house into which he removes all his gooda. 

Each of these legacies is adeemed. 
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(b)  A bequeaths to R- 
"The spm of 1,000 rupees in a certain chest." 
LLAll thc horses in his stable." 

At the dcath of A, no money is found in the chest, and no liorses in the stalde. 

The legacies are adeemed. 

(c) A bequeaths to B certain bales of goods. A takes the goods with 11i1n 011 R voyage. The ship 
and goods arc lost at sea, a~rd A is drowncd. 

The legacy is adeen~ed. 

140. A del~lonstrative legacy is not adeemed by reason tllat the pro- , 

~oll-ademption ofde- perty on which it is cbarged by $lie Will does not exist bt 
monstrative legacy. the time of the death of the testator, o r  has been con- 
verted into property of a different kind ; but i t  shall in such case be paid 

out of the general assets of the testator. 

Adrniptinn of spe- 141. Where the thing specifically be~lueathcd i ,  
cific right to the right to  receive sornetl~irlg of value from a thivd party, receive something from 
a third p ~ r ~ y .  aud the testator him~elf receives it, tlie bequest is 

adeemed. 

(a) A bequeaths to B- 
Thc aobt which C owes him." 

lL  2,000 rupees which hc h n ~  in the hands of D." 
The mouay due to  him on the bond nf E." 

"IIis n~ortgnge on the Rampore Factory." 
A l l  these debts are extinguished in A's lifetime, some wiLh and some without his consent. 
All the lcgacies are adeemed. 

(b) A beqnenths to B- 
" His interest i11 certain policies of life assurance." 

A in his lifctirne recei~es the amount of the policies. The 1egdcy is adeemed. 

Aclemptio~~ pro talito 142, The receipt by the testator of a part of an elltire 
by testatoi-'s receipt of 
part entire thing spe- thing specifically bequeathed shall operate as an adcmp- 
cilicully l~erjul!it(l~~.rl. tivn of the lcgacy to thc cntent of the sum SO received. 
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t 

A bequeaths to B '' the debt due to hin~ by C." The debt arnounte to 10,000 rupees. C pays to 
A 5,000 rupees, the one-half of the debt. The legacy is revoked by ademption, so fjr as regards the 
5,000 rupees received by A. 

143. I f  a portion of an entire fund or stock be specifically bequeathed, 
Ademptio~lpro ta~bto the receipt by the testator of a portion of the fund or 

by testator's receipt of 
,ortionofan elltkeful,d stock shall operate as an adeulption only to the extent 

'vllich a portion has of the amount so received ; and the residue of the fund 
been specifically be- 
queathed. or stock shall be applicable to the discharge of t h e  
specific legacy. 

Illustration. 

A bequeaths to B one-half of the sumof 10,000 rupees due to him from Mr. A in his lifetime 
receives 6,000 rupees, part of the 10,000 rupees. The 4,000 rupees which are due from W to ,& at the 
time of his death belong to B under the specific bequest. 

144, TVhere a portion of a fund is specifically bequeathed to one legs- 

Order of ~avment  tee, and a legacy charged on the same fuud is bequeathed 
where a ~ o r t i i n - o f  a to a n ~ t h e r  legatee ; if the testator receives a portion of 
fulid is specifically be- 
queathedtoollelegatee, that fund, and the remainder of the fund is insufficient to 
aud a legacy charged on 
the salne fund to an- pay both the specific and the demonstrative legacy, the 
other, and the testator 
havilla received a Dor- specific legacy s h d l  be paid first, and the resid~le (if any) 
tion fulldf 01 the fund shall be *applied so far as it will extend in mainder is insufficient 
to P ~ Y  bothlegacies. paylne~lt of the demonstrative legacy, and the .rest of the 
demollstrative legacy shall be paid out of the general assets of the testator. 

Illustration. 

,I bequeaths to B 1,000 rupees, part of 'the debt of 2,000 rupees due to him from W. IIe also 

bequeaths to C 1,000 rupees to be paid out of' the debt due to him from W. A afterwards receives 

500 rupees, part of that debt, and dies leaving only 1,500 rupees due to him from W. Of these 1,500 

rupeas, 1,000 rupees belong to B,  and 500 rupees are to be paid to C. C is also to receive 500 rupees 

out of the generd assets of the testator. 

145. Where 
" R  
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Ademption where 145. Whb'rB 'skock which has been specifically be- 
specifically be- queathed does not exist at the testator's death, the legacy queathed, does not exist 

at fB&'ritorbs dsiith. is adeekfied. 

A bequeaths t i  B- 
His capital stock of 1,0001. in East 1ndia Stock." 

pi.&isiory hdtes d *lie .&o&r:n%&t bf ~ n a i a  fo'r 10;060 i u f i e ~ ~  ih thkii 4 $ti+ cent. loan." 
A &llk the stbbk arid the ifci8e9. 
%he lbgacies are adeemed. 

Aderuption pro tmto 146. where  stock which has been specifically be- 
where stock, specifically queathed, does only in part exist at the testator's death, 
bequeathed, exists in 
part only at testator's the legacy is adeemed so far as regards that part of the 
death. stock wliich has ceased to exist. 

Illustration. 

*I bequeaths to B- 
" Iiis 10,000 rupees in the 54 per cent. loan of the Government of India.' 

A sells one-half of his 10,000 rupees in the loan in question. 
One-half of the legacy is ade'e~ned. 

4 .  A specific bequest of goods under a descrip- 
Non-ademption of 

specific beqaest of ti on conbecting them with a certain place, is not adeem- 
goods described as corl- 
netted with a ed by reason that they have been removed from such place , 
place renioval. by reason from any temporairy cause, or by fraud, or without the 

knowledge or sanctSon of the testator. 

A bequeaths to B '' all his household goods which shall be in or about his d~velling-house in 

Calcutta at the time of his death." The goods are renloved from the house to save them from fire. A 

dies before they are brought back. 

A bequeaths to B '< all his household goods 'which shall be in or about his dwelling-house in Calcutta 
at the time of his death." During A's absence upon a journey, the whole of. the goods are re~uoved from 
the house. A dies without having sanctioned their removal. 

NBithel. of tltese legacies is adeer~ed. 
\ 148. 'l'he 



4 The removal of the thitlg bequeathed from thk place i n  
‘.. I, which i t  is st&t'6(3 in the Will to be situated, does not con- 
When removal of 

thi* bekpiecxth~a udes stitute ao ade~hption, where the place is oni i  keyerred 
net  constrtute adernp- 
ti66. to in order to complete the description of what the 

testator mehfit td  bequeath. 

A bequeaths to B all the bills, bouds, and other secu~itieg for money belonging to him then lying in 
., s. 

his lodgings in 'Calcutta. At  the ti& if his death, tl,$i e$e&ti had been renio6ed fi.o~n his lodgings in . . .  
Calcutta. 

A bequeaths to B all his furniture the11 in his house in Calcutta. The  tcstntbr bas a honse at 
Calcutta and another a t  Chinsurah, in which he lives alternately, being of one set of' f~~rn i tu re  

1 

.only, which he reluoves with himself to  each house. A t  the time of his death, the furniture is in t.he house 
at Chinsurah. 

A bequeaths to B all his goods on board a certain ship then lying in the River I-looglily. 'The goodr 
L are removed by A's directions to a. warehouse, in which they remain at the time of A's death. 

No one of these legacies is revoked by ademption. 

149, Where the thing bequeathed is not the right to receive some- 

When tile thing be- thing of value from a third person, but the money or other 
queathec' is a valuable commodity which shall be received from tlie third person 
to be received by the 
testator fiom a third by t h e  testator himself or by his representatives, the re- 
person ; and the testa- 
tor hiiself,orhisrcpre- ceipt of such suu of money or other commodity by the 
sentative, receives it. testator shall not constitute an ademption ; but if he 
mixes i t  up with the general mass of his property, the legacy is adee~ned. 

~ l u s t r a l t o t ~ .  

A berltieaths to  B wharever sum may be received from his claim 011 J. A receives the whole of his 
clJnl on C, and sets i t  apart from the general mass of his preperty. The  legacy is not aileemcd. 

150. Where 
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150, Where a thing specifically bequeathed undergoes a change be- 

Change by operation 
tween the date of the Will and the testator's death, and 

of' law of subject of the chauge takes place by operation of law, or in the 
speeific bequest be- 
tween date of Will and course of execution of the provisions of apy legal in-- 
testator's death. strurneut under which the thing bequeathed Gas held, the 
legacy is not adeerued by reason of such change. 

Illustrations. 

A bequeaths to 13 " all the money which he has in the 5) per cent. loan of the Government of India.'+ 

Q 

The securities for the 52- per cent. loan are converted during A's lifetime into 5 per cent, stock. 

A bequeaths to R the s u u ~  of 2,0001., invested in Coosols i n  the nanles of trustees for A.  

'J'he sum of 2,0001. is transferred by the trustees iuto A's own name. 

A bequeaths to B the sum of 10,000 rupees in proinissory notes of the Government of'lndia which 1 1 ~  
has power, under his lnarriage settlement, to dispose of by mill. Afterwards, in A'- lifetime, the fund j s  

co~,.r.erted into Consols by virtue of an autl~vrity contained in the settlement. 

No one of these legacies has been adeemed. 

151. Where a thing specifically bequeathed undergoes a change betweee 
the date of the Will and the testator's death, and the F 

Change of subject 
~ v i t ~ ~ o u t  testator's change takes place without the ltnowledge or sanction of c 
Ianowlcdge. %v 

t h c  testator, the legacy is riot adeemed. 

I 

A bequeaths to B '' all his 3 per cent. Consols." The Consols are, without A's knowledge, sold by 
P' ~4 

Lli\ agent, and the proceeds converted into East India Stock. This legacy is not adeemed. 4 3 
k % 

Stock specifically be- 
152. Where stock which has been specifically be- 

clueathed, lent t o  a queathed is lent to a third party on condition that it sllall 
third party on con- 
dition that i t  shdl be re- be replaced, and it is replaced accordiugly, the legacy is 
plnc~e:i not adeemed. 

153. IYl!ere 



stock specifically be- 153, Where stock specifically bequeathed is sold, 
queathed, sold but re- and an equal quantity of the same stock is aft.erwards 
placed atld belonging 
to the .testator at his purchased and belongs to the testator at his 'death, the 
death. legacy is not adeerned. 

PART XXII. 

Of the Pay mefit of Liabilities in respect of the Subject of a Bequest. 
" " 

P5$. Where properky specifically bequeathed'is subject at the death of 

Non-liability of ex- 
the testator to any pledge,' lien, .or incumbrance, created 

ccutor t o  exonera& by the testator himself or by any person .under whom he 
specific legatees. 

claims ; then, unless a contrary intention appears by t h e  
IT-ill, the legatee, if he accepts the bequest, 'shall- accept it subject ,to sucb 
pledge or incumbrance, and shall (as between himself and the testator's estate) 
be liable to  make good the amount.of such pledge or incumbrance. A con- 
trary intention shall not be inferred from any direction which the Will may 
contain for the payment of the testator's debts generally, 

, . 
Ezp?anation.-A periodical payment in the nature of land-revenue or in 

the natu~e of rent is not sucb aa. incumbrance, as is contemplatedp by this 

I (a) A bequeaths to B the diamond ring given him by C. At A's death the ribg isi held ih pawn' 
by D, to whom i t  has been pledged by A. I t  is the duty of A's executors, if the state of thc.tost&or's 
w e t s  will allowthem, to dlow B to redeem the ring. 

(b) - A  bequeaths to B a zamindsrf, which a t  A's death is subject f.o a bortgage for 10,000 rupee9 
and the whole of the principal sum, together with interest to the amount of 1,000 rupees, is due at A's 
death. B, if he accepts the bequest, accepts it  subjeot to,this charge, and is liable, as between himself and 
A's estate, to pay the sum of 11,000 rupees thus due. 

. . .  
' Gmpletion of testa- 155 Where any ' thing is to  be done to completb 

tor's titlc to things 
be ueathed to be at cost the testator's title to the thing bequeathed, it is to be 
of Xis estate. done at the  cost of the testator's estate, 

I l l ~ i ~ a i i o n a .  
8 
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(a) A having contracted in general terms for the purchase of a piece of land at  a certain price; 
bequeaths it to B, and dies bkfwe he ha paid the purchase-money. The purchase-money must be made 
good out of A's assets. 

( b )  A having contracted for the purchase of a ~ i e c e  of land for a certain sum of money, one-half of 
which is to be paid down, and the other half secured by mortgage of the land, bequeaths it to B, and dies 

. before he has paid or secured any part of the purchase-money. One-half of the purchase-money must be 
paid out of A'snssets. 

156. Where there is a bequest of any iderest in immoveable pro- 

Exoneration of lega- 
perty, in respect of which payment in the nature of land 

tee's immoveable pro- revenue or in the nature of rent bas tb be made periodi- 
perty for which land- 

, revenue or rent is pay- oally, the estate ~f the testator shall (as between such eststs 
able periodically. and the, legatee) make good suok payments or a propor- 
tion of them up to the day of his death. 

Illmtratwn. 

A bequeaths to B a house, in respect of which 365 rupees are payable annually by way of ren t  
A pays his rent at  the usual time, and dies 25 days after. A's estate shall make good 25 rupees in respect 
of the rent. 

lby, I n  the absence of any direction in the Will, where there is a spe- 
Exoneration of spe- cific bequest of stock in a Joint Stock Company, if any call 

cific legatee's stock 
in a Joint ~ tock~Com-  or other payment is due from the testator at the time of 

* P ~ U Y .  his death in respect of such stock, such call or payment 
shall,- as between the testator's estate and the legatee, be borne by such 
estate ; but if any call or other payment shall, after the testator's death, be- 
come due in respect of such stock, the same shall, as between the testatdr'i 
estate and the legatee, be borne by the legatee if he accept the bequest. 

(a) A bequeathed to B hie shares in a certain railway. At A'S death there was due from him, 
the rmrn ,of 52. in respect of each share, being the amount of a call 'which, had been duly made, and the sum 
gf 5s. in respect of each share, being the amount of interest which had accrued due in respect of the call. 
These bayrnents  nus st be borne by A's estate. 

(a> A 
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( b )  A has agreed to take 50 shares in an intended Joint f h c k  Company, and has contracted to pay 
up 51. in respect of each share, which sym must be paid before his title to the shares can be completed. 
A bequeaths these shares to B. The estate 6f A must make good the payments which were necessary to 
complete A's title. \ e 

(c) A bequeaths to B his shares in a certain railway. B sccepts the legacy. After A's death, a 

call is made in respect of the shares. B must pay the call. 

(d) A bequeath5 to B his shares in a Joint Stock Company. B accepts the bequest. Afterwards 
&e affairs of the Company we wound up, and'each shareholder is called upon for contribution, The  
amount of the contribution must be borne by the legatee. 

( e )  A is the owner of ten shares in a Railway Company, A t  a meeting hcld during his lifetime 
l 

a call is made of 31. per share, payable by three instalments. A bequeaths hia shares to B, and dies 
between the day 6xed for the payment of the first and the day fixed for the payment of the second 
instalment, and without having paid the first instalment. A's estate must pay the first inst4ment, and 
B, if he accepts the legacy, must pay the remaining instalments. 

PART XXIII. 

Of Bequests of Things described in general Terms. 
, . 

158. If there be'a bequest of something described, in general terms, 
nequest of thin the executor must purchase for the legatee what may rea- 

described in ,enerz! 
terms. sonably be a s  considered to answer the description. 

il , Illu-slratwns. J 

(a) A bequeath to B a pair of carriage horses, or a diamond ring. The executor must providc 
the legatee with such articIes, if the state of the assetv will allow it. 

( b )  A bequeaths to B '& his pair of carriage horses." 3 had no carriage horses at the time of' hie 
death. l!h; legacy fails. 

PART XXIV; 

Of Bequests of the fiterest or Produce of a Fund. 

159. Where the ihterest or produce of a fund is bequeathed to any 

Bequest of the in- 
person, and the Will affords no indication of an intention 

tgrest or produce of a that the enjoyment of the bequest should be of limited 
fund. 

duration, the principal as well as the interest shall belong 
to the legatee. 

Jlk~tra t ions .  



\ 
(a) A bequeaths to B the interest of k s  5 p&r-cent: promissory nbtes of the Government of India, 

There is no other clause in the Will ;ffecting those securities. B is entitled to A's 5 per cent. promissory , 
- 

notes of the Government .of India. . . 

( b )  A bequeaths the interest of his 54 per cent.. promissory notes of the Government of India to B 
for his life, and after his death to C. f$ is entitled t o  the interest of the notes during his life, and C is \ 
entitled to the notes upon B's death. - 

(a) A bequedths to B the rents of his lsnds at X, B is entitled to the lands. 

PART XXV, 

0 f ~ e ~ u e s t s  bf Annuities. 

, \ 

160, where an annuity is created by Will, the legatee is entitled to  I 

Ann,ity ,, receive it for his life only, unless a contrary intention ap- { 
WiU is pa+ for 8 2  pears by the Will., And this rule ihall sot be varied by 4 
only, unless a contrary I! 
intention appearsby the the circumstance that the annuity is directed to be paid 
Will. 

out of the proper%y generally, Qr that a sum of money is t 

bequeathed to  be invested in the purchase of it. 

. . . . . . 
. . ..- 1 

. . Illwi+aliona. . , . .  , 6 
? .  C 

i :. : <y 
Q 

(a) A bequeaths to  B 500 rupees a y_ear. .@,-is e_ntitlpd ..durine his life t o  receive the annustl sum of -:%, 

* & , . . . . . . '.* 
500 rupees. g5 x,- 3 

(6) A bequeaths to B the sum of 500 rupees monthly. B is entitled during his life to  receive the 
sqru of 500,rupeee every month., ' I 

(c) A bequeaths an annuity of 500 rupees to  B for life, c\nd on B's death to C, B is entitled 6 0  aa 
annuity of 500 rupees during his ,life. C, if heasurvives B, is entged to an wnuity of 500 rupeesSfrom' 
B's death until his Qmn deslti. 
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lbf, Where the Will directs that an annuity shall be 2rovided for any 

Period of vesting 
person out of the proceeds of property, or out of property 

where Will directs that generally, or where money is bequeathed to  be invested 
an annuity be pro- 
vided of the p ~ ~ -  i n  thb pu~chase of an ainuity for any person, on the testa- 

' ceeds of property, or out 
ofpropertygenera~~y,or tor's death the legacy vests in  interest in the legatee, and 

money is be- lle is entitled at his option to have an annuity purchased queathed to be invested 
i n  the ~urchase  of an for him, or to receive the money appropriated for that 
annuity. 

purpose by the Will. 

Illustrations.. 

( a )  A by his Will directs that his executors shall out of his property purchase an annuity of 1,000 
rupees for B. B is entitled at his option to have an annuity of 1,000 rupees for his life purchased for him, 
or to receive such. a s,um as mill be sufficient for the purchase of such an annuity. 

(1,) A bequeath$ a fund to B for his life, and directs that after E s  death ;it shall h; laid out in the 
purchase of an annuity fnr. C. B and C survive the testator. C dies in B's F t i m e .  o n  B's death the 
fund belongs to the representative of C. ' 

162. Where an annuity is bequeathed, but the assets of the testator are 
of not sufficient to pay all the legacies given by the Will, the 

' 

n,aity . an~luity shall abate in the same proportion as the other 
pecunin~y legacies given by the Will. 

- 

Where there is a gifb 163. Where there -is a gift of an annuity and a 
of an annuity, andare-  residuary gift, the whole of the annuity is to be satisfied'. 
siduary gift, the whole 
of the annuity to be before any part of the resdue is paid to the residuary 
first satisfied. legatee, and, if necessary, the capital of tlze testator's 
estate shall be applied for that purpose. 

PART XXVI. 
-. I 

\ 

Of Legacies to Creditors aad Portioners. 

Creditor print6 facze 
Where a debtor bequeaths a .  legacy to his 

entitledtolegacy asme11 cl*editor, and it does not appear from the Will that the 
RS debt. - 

leg cy is meant,as a satisfaction of the debt, the creditor 
shall be entitled to the kgacy i s  well as to the amount of the debt. - 

- .  165. Where 
T 



,ACT No. X .  OF 1865, 

165, Where a parent who is under ,obligation by 'contract to provide a 

a,i ld fan, portion for a child, fails t o  do so, and afterwards bequeaths 
elltitled to legacy as a legacy t b  the child, and does not intimate by his Will 
well as portion. 

that the legacy is meant as a satidfaction of the portion, 
the child shall be entitled to receive the legacy as well as the portion 

Illustration. 

A, by articles entered into incontemplation of his marriage with B, covenanted that he mould pay to . 
each of the daughters of the intended marriage a portion of 20,000 rupees on her marriage. This 
covenant having been broken, A bequeaths 20,000 rupees to each of the married daughters of himself and 
B. Tbe legatees are entitled to the benefit of this bequest in addition to their portions. 

166. No bequest shall be mholly or partially adeem- 
No ademption by sub- 

sequent provision for ed by a subsequent provision made by settlement or 
legatee. otherwise for the legatee. 

Illustrations. I 
T )  

I 1 
(a)  A bequeaths 20,000 rupees to his son B. Ha afterwards gives to B the sum of 20,000 rupees. 3 

f 
The legacy is not thereby adeemed. 

( b )  A bequeaths 40,000 rupees to 13, his orphan niece, whom he had brought up from her infancy. 
I > \  

Afterwards, on the occasion of B's marriage, A settles upon her the sum of 30,000 rupees. The legacy is \" 
f 

net thereby diminished. xL 

? 

PART XXVII. 
i:1 q 

' Of Election. y 
g,, 
ii'. 
Sl;i 

6 Where a .  man, by his Will, professes to dispose of something :>.q 
A\ . . ~  

. . *.i! 

which he has no right to dispose of, the person to whom '.. > ;:i3 
Circumstances  in ;TJ ...nil 

which election takes the thing belongs -shall elect either to confirm such dispo- .@ :a@s place.. 
sitionor to dissent from it, and in the latter case he shall ;?&: . . 

&...>%.$& 
.'.?ArF ::<.- ,. 

give up any. benefits which may have beea ~rovided fos him b y  the Will. 4 ixn& ..,+,.: 

168. The ,>x,x 

. . ,:;;*@ < 

$_.%+": 
$>*Xa$ 

~C+,S.~ - ,7,-. .; ,?&.?, 
. .::*:,*,. -.:>!,.x::: 
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168, The interest so relinquished shall' devolve as if it had no; been ' 

Devolution of in- 
disposed of by the Will in favour of the legatee, subject, 

tercst relinquished by nevertheless, to the charge of making good to the disap- 
the owner. 

pointed legatee the amount or value of the gift attempted 
to be git-en to him by the Will. * 

T~stntop'b belief as 1459. This rule will apply whether the testator does 
tc, his ownership imma- or does not believe that which he professes to dispose of 
terial. by his Will to be his own, 

Illustrations. 

(a) The farm of SultLnpur mas the property of C. A bequeathed it to B, giving a legacy of 1,000 
rupees to C. C has elected to retain his farm of Sultlnpur, which is worth 800 rupees. C forfeits his 
legacy of 1,000 rupees, of which 800 rupees goes to B, and. the remaining 200 rupees falls into the re- 
siduary bequest, or devolves according to the rules uf intestate succession, as the case may be. 

( b )  A bequeaths an estate to B in case B'B elder brother (who is married and has children) shall leave 
no issue living at his death. A also bequeaths to C a jewel, which belongs to B. B must elect to give 
up the jewel, or to lose the estate. 

(c)  A bequeaths to  B 1,000 rupees, and to C an estale which will under a settlement belong to 
B if his elder brother (who is married, and hns children) shall leave 110 issue living at his death, 
must elect to give up the estate, or to lose the lcgaey, 

( d )  A, a person of the age of 18 domieiled in British India, but owning real property in England, 
to which C is heir-at-Iaw, bequeaths a legacy to C, and subject thereto devises and bequeaths to B L L  all 
his property, whatsoever and wheresoever," and dies under 21. The real property in England does 
not pass by the WiU. C may claim his legacy without giving up the real property in England. 

Bequest for a man's 170. A bequest for a man's benefit is, for the pur- 
be~lefithowregardedfor pose of election, the same thing as a bequest made to 
the purpose of election. 

himself, 

The farm of €hltrinpnr Khurd being the property of B, A beqlleathed it ti, C ; and bequeathed an- 
other farm cdlec? Sultanput Ruzurg to his own executors, with a direction that it should be sold, and the 
proceeds applied in payment of B's debts. 13 must elect whether he will abide by the Will, or keep his farm 
cf Sult&npur lihurd In opposition to it. 

1 1  A 
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. . 
A erson deriving a 7 .  A person baking no benefit directIy under the 

beneRt indirectly not Will, but deriving a benefit under it indirectly, is not pu t  
put to his election. 

to his election. 

The lands of Sultfi~lpur are settled upon for life, and after his death upon D, his only child. 
A bequeaths the lands of Sult&llpw to B, and 1,000 rupees to C. C dies intestate, shortly after the 

testator, and without having made any election. D takes out administration to C, and as administrator 
elects on behalf of C's estate to take under the Will.. I n  that capacity he receives the legacy of 1,000 
rupecs, and accouuts to B for the rents of the lands of Sultknpur which accrued after th6 death of the 
testator and before the death of C. In  his individual character he retains thc lands of Sult&npur in 

opposition to the Will. 

A person taking un- 
der a Will in his in- 172. A person who in his individual capacity takes 
dividllal may a benefit under the Will, may in another character elect in anothei. character 
elect to take in 0 ~ ~ 0 -  to  take in opposition to the Will. 
sition to it. 

 he estate of SultLnpur is settled upon A for life, and after his death upon B. A leaves the estate of' 
~ ~ l t & ~ ~ ~ ~ r  to D, and 2,000 rupees to B, and 1,000 rupees to  C, who is B's only child. B dies intestate, 
sllortly after the testator, without having made au election. C takes out administration t o  13, and as 

administrator elects to keep the estate of Sult&npur in opposition to the WgI, and to relinquish the legacy 
2,000 rupees. C may do this, and yet claim his legacy of 1,000 rupees under the Will. 

Bzception t o  the six last Rules.-Where a particular gift is expressed. in 
tile Will to be in lieu of something belonging to the legatee, which is also 
i n  terms disposed of by the M7ill, if the legatee claims that thing, he must, 
relinquish the particular gift, but he is not bound to relinquish any othel. 
benefit given to him by the Will. 

Illustration. 

Under A's maptiage settlement his wife is entitled, if she survives him, to the enjoyment of the eststc 
of Sultiupur during her life. 

A by his %ill bequeaths to his wife an nenuitp of 2001. during her life, in lieu of her interest in the 
estate of Sultknpur, which estate he bequeaths to his son. I l e  also gives his wife a legacy of 1,0001. ~h~ 
midolv elects to take what she is entitled to under the settlement. She is bound to relinquish the annuity, 

biit not the legacy of 1,000l. 

1 7 3. Acceptance 
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173. Acceptance of a benefit givcn by the Will cor~stitutes an election 
When acceptance of by the legatee to take under the Will, if he has knowledge 

s benefit given by a 
Wilconstitutesanelec- of his rizht to elect, and of tllose circuttistances which 

0 
tion to take under the 
Will. would influence the judgment of a reasonable man in 
making an election, or if he waives inquiry iuto the c.ircurnstances. 

\ 

Illzcstrations. 

(a) A i; owner of an estate called SultLnpur IChurd and has a life interest in another estate called 
Sult&npur Buzurg to which, upon his death, his son B will be absolutely entitled. The  Will of A gives the 
estate of Sult&npur 1Chul.d to B, and the estate of Sultknpur Euzurg to C. B, in ignorance of his own right 
to the estate of Sult&npur Buzurg allows C to take possession of it, and enters into possession of the estate 
of SultLnpur Khurd. B has n o t  conIirmed the bequest of Sultbnpur Buzurg to C. 

I .  

( b )  B, the eldest son of A, is the possessor of an estate called SultLnpur. A bequeaths Sultinpur to , 
C, and to B the residue of A's property. 23, having been informed by A's executors that the residue will 
m o u n t  to 5,000 rupees, allows C to take possession of Sultbnpuy. Re afterwards discovers that the re- 
sidue does not amount to more than 500 rupees. I3 has not confirmed the bequest of the estate of s u l t & ~ -  

pur to C. 

184. Such knowledge or waiver of inquiry shall, in the absence of 

Presumption 'arising evidence to the contrary, be presumed if the legatee has 
from enjoyment by enjoyed for two years the benefits provided for him by the 
legatee for two years. 

Will without doing any act to express disseut. 

175, Such ltnowledge or waiver of inquiry may be inferred .from any 
act of the legatee which renders i t  illlpossible to place the 

Confirmation of be- 
quevt by act of-lega- persons interested in the subject-matter of the bequest in 
tee. the same condition as if sue11 act hqd not been done. 

A bequeaths to  B an estate to which C is entitled, and to  C n coal mine. C takes possession of the 
mine, and exhausts it. H e  has thereby confirmed the bequest of the estate to B. 

7 ,  I f  the legatee shall not, withiu orle year after the death of the 

When testator's re- 
testator, signify to  the testator's representatives his inten- 

presentatives may call tion to confirm or to dissent from the Will, the representa- 
upon legatee to elect. 

tives shall, up011 the expiration of that period, require him 
to nlalre 
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to make his election ; and if he does not comply with such requisition within 
Effect of ~ o n - ~ o m -  a reasonable time after he has received it, he shall bs 

pliance with their re- 
quest within areaeon- deemed to have elected to confirm the Will. 
able time. 

Postponement of elec- 7 .In case of disability the election shall. be post- 
tiou in case of disabili- poned until the disability ceases, or until the election shall 
tr. be mode by some competent authority. 

PART XXVIII. 

Of Ggts in Contemplation of Death. 

178. A man may dispose, by gift made in contem- 
Property trausferable 

by con- plation of death, of any moveable property which he could 
templation death. dispose of by Will. A gift is said to be made in contem- 

When a gift is said plation of death u here a man who is ill and expects to die 
to be made in contem- 
plation of death. shortly of his illness, delivers to another the possession of 
any moveable property to keep as a gift in case the donor shall die of that  illness, 

Such gift resumable. Such a gift may be resumed by the giver. It does not take 
effect if lie recovers from the illness &iring which it was 

When i t  fails. 
n~ade; nor if he survives the person to wlloul i t  was ma&. 

(a)  A being ill, and in expectation of death, delivers to B, to be retained by hiln in case of A's death- 
A watch. 
A bond granted by C to  A. 
A Bank Note. 
A promissory note of the Bovernnlent of India endorsed in blank. 

A Bill of E x c h a ~ ~ g e  kndorsed in blank. 
Certain mortgage deeds. 

A dies of the illness during which he delivered theae articlee, 

B is entitled to- 
T h e  watch. 
The  debt secured 6y C's bond. 

I 

The  Bank Note. 
The  promissory note of the Government of India, 
T h e  Bill of Exchange. 
The money secured by the mortgage deeds* 
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( b )  A being ill, and in cxpcctation of death, delivers to B the key of a trunk, or the kcp of a mare- 
house in which goods of bulk belonging to A are deposited, with the intention of giving him the control 
over the contents of the trunk, or over the deposited goods, and desires him to keep them in case of A'* 
death. A dies of the illness during which he delivered these articles. B is entitled to the trunk and its 
contents, or to A's goods of bulk in the warehouse. 

( c )  A being ill, and in expectation of death, puts aside certain articles in separate parccls, and marks 
upon the parcels respectively the names of B and C. The parcels are not delivered during the life of A. 
A dies of the illness during which he set aside the parcels. B and C are not entitled to the contents of the 

PART X X I X .  

Of Grant of Probate and Letters of Admiaistration. 

Character and proper- P79. The executor or administrator, as the case may 
t~ of executor or ad- be: of a deceased person, is his legal representative for all 
ministrator as such. 

purposes, and all the property of the deceased person vests 
in him as such. 

180, When a Will has been proved and deposited in a Court of compe- 
tent jurisdiction, situated beyond the limits of the Pro- 

Administration with ,,, mexed of v inc~,  whetger in the British dominions, or in a foreign 
t h e n t i c a k d ~ o ~ ~ o f  Will country, and a hroperly authenticated copy of the Will is . proved abroad. 

produced, letters of administration may be granted with ' a  
copy of such copy annexed* 

Probate to be grant- 181. Probate can be, granted only to an executor 
ed to executor appoint- 

appointed by the Will. 

182- The appoint~nent may be express or by necessary 

Illustratio~la. 

( a )  A wills that C be his executor if B mill not; 1% is appointed executor by implication., 

( b )  A gives a legacy to B and several legacies to other persons, among the rest to his daughter-in- 
Isw, C, and adds, I' but should the within-named C be not living, I do constitute and appoint U 

my whole aqd sole executrix." C is appointed executrix by implication. 

(c) -4 
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(c) A appoints several persons executors of his Will and Codicils, and his nephew residuary legatee, 

and iu another Codicil are these words :--"I appoint my nephew my residuary legatee to discharge all 
lawhl  demands ngainst my mill and Codicils, signtd of different dates." The nephew is appointed 
an executor by implication. 

183. Probate cannot be granted to any person who is a minor or 

Persons to whom pro- is of unsound mind, nor to a married woman with- 
bate cannotbe granted. out the previous consent of her husband. 

Grant of probate 40 184. When several executors are appointed, 
se*eral rnulta~~eously or at dif- probate may, be granted to them all simultaneously or ' 
ferent times. at different times. 

A is an executor of s ' s  Will ,by express appointment, and C an executor of i t  by implication. 
Probate may be granted to A and C at the same time, or to A first and then to C, or to C Erst an2 

then to A. 

I 185. I f  a Codicil be discovered after the grant of probate, a 

' Separate probate of 
separate probate of that Codicil may be granted to the 

Codicil discovered after executor, if i t  in no way repeals the appointnient of 
grant of probate. 

executors made by the Will. If diff'erent executors are 
procedurewhn $if- appointed by the Co'dicil, the probate of the Will 

ferent appointed by the Codi- are must be revoked, and a new probate granted of the 
cil. Will and the Codicil together. 

186. When probate has been granted to several 
as.,,,L ual "A ,"y'xmU"U- 

ation to surviving exe- executors, and one of them dies, the entire representation 
cutor. of the testator accrues to the snrviving executor or 

executors. 

. . 187. No right as executor or legatee can be established in any 
N~ as executor Court of Justice, ullless a Court of competent jurisdic- 

or lega6e can be estab- 
- 

lished, unless probateor tion within the Province shall have granted probate 
lettersofndmlllistratian of the Will under which the right is claimed, or shall have 
ahall have bee11 granted 
by n, competent Court. letters of administration under the one-hundred 
and eightieth Section. * 

188. Probate 
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Probate establishes 188. Probate of a Will when granted establishes 
the Will from tes- the Will from the death of the testator, and renders 
tator's death. 

valid all intermediate acts of the executor as such. 

Persons t~ whom let- 189. Letters of administration cannot be granted 
ters of administration to any person who is a minor or is of unsound mind, nor 
xnay not begranted. 

to a married woman without the previous consent of her 
husband. 

No right to intestate's 190, 'No right to any part of the property of 
property can be estab- 
lished, unless a person who has died intestate can be established in any 
istratiOn previously Court of Justice, unless letters of administration have 
granted by a competent 

first been granted by a Court of competent jurisdiction. 

3191, Letters of administration entitle the administrator to all rights 

from what period belonging to the intestate as effectually as if the 
letters of administration 
entitle administrator to administration bad been granted at the moment after 
intestate's rights. his death, 

Acts of administrator 
102. Letters of administration do not render valid 

not validated by letters any intermediate acts of the administrator, tending to the 
of administration. 

diminution or damage of the intestate's estate. 

193. When a person appointed an executor has not renounced the 

Grant of administra- 
executorship, letters of administr'ation shall not be grant- 

/ 

tionwhere executor has ed to any other person until a citation has been issued, 
not renbunced. 

calling upon the executor to accept or renounce his execu- 
torship; except that when one or more of several executors have proved a 

Will, the Court may, on the death of the survivor of those 
Exception. 

who have proved, grant letters of administration without 
citing those who have not proved. 

194. The renunciation may be made orally in the presence of the 

Form and efTect of 
Judge, or by a writing signed by the' person renouncing, 

renunciation of.execu- and when made shall preclude him from ever thereafter 
applying for probate of the Will appointing hini executor. 

195. I f  
4 TV 
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195. If the executor renounce, or fail to accept the executorship 

Procedure where exe- within 'the time limited for the acceptance or ref'usa.1 thereof, 
cutor renounces or fails 
to a c c e ~ t  within the the Will may be proved and letters ofadministration, with 
time limited. a copy of the Will annexed, may be granted to the person 
T V ~ O  would be entitled to administration in case of intestacy. 

196. When the deceased -has made a Will, but has not. appointed an 

Grant of administra- 
executor, or when he has appointed an executor who is 

tion to universal or legally incapable or refuses to act, or has died before the 
residuary legatee. 

testator, or before he has proved the Will, or when the 
executor dies after having proved the Will but before he has administered all 
the estate of the deceased ; an universal or a residuary legatee may be admit- 
ted to prove the Will, ahd letters of administration witlr the Will annexed 
may be granted to him of the nrllole estate, or of so much thereof as may be 
unadmi~istered. 

197, When a residuary legatee who has a beneficial interest survives 
Right to administra- the testator, but dies before the estate has been fully ad- 

tion of representative 
of deceased residuary ministered, his representative has the same right to admin- 
legatee. istration with the Will annexed as such residuary legatee, 

198. When there is no executor and no residuary legatee or representa- 

Grant of administra- 
tive of a residuary legatee, or he declines or is incapable 

tion when there is no to act, or cannot be found, the person or persons who 
pxecutor, nor residuary 
legatee, norrepresenta- would be entitled to the administration of tbe estate of 
tive of such legatee. the deceased if he had died intestate, or any other legatee 
having a beneficial interest, or a creditor, may be admitted to prove the Will, 
and letters of administration may be granted to him or them accordingly. 

199. Letters of administration with the Will annexed shall not be 
granted to any legatee other than an universal or a re- 

Citation to be issued 
before grant of adrnin- siduary legatee, until a citation has beenissued and published 
istration to any legatee 
other than universal or in the manner hereinafter mentioned, calling on the next 
residuary. - of kin to accept or refuse letters of administration. 

200. When 
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nections by marriage or 

Administration to be to the widow unless the Court shall see cause to exclude 
Vmted un- her, either on the ground of some personal disqualification, less Court see cause to 

or because she has no interest in the estate of the deceased. 

Illustrations. 

(a) The yidow is a lunatic, or has committed adultery, or has been barred by her marriage settle- 
rnent of ail interest in her husband's estate ; there is cause for excluding her f ro~u the administration. 

( b )  The widow has married again since the decease of her husband ; this is not good cause for her 

exclusion. 

202. If tlie Judge tEhink proper, he  may associate any person or 

Persons associated 

203. 1i there be no widow, or if the Court see cause to exclude the 

according to the rules for the distribution of an intestate's 

204. Those who stand in equal degree of kindred 
the deceased, are equally entitled to adrnioistra-, 

205. The 
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Right of widower to 205. The husband, surviving his wife, has the same 
administration of wife's right of administration of her estate as the widow has in 
estate. 

respect of the estate of her husband. 

206, When there is no person connected with the 
Grant of administra- 

tion to a creditor. deceased by marriage or consanguinity who is entitled 
to letters of administration, and willing to act, they 

may be granted to a creditor. 

207. MT11ere the deceased has left property in British India, letters 

teatate and intestate succession differs from the law 
of British India. 

PART X X X .  

Of Limited Grants. 

@ (a).  Grants limited in  Duration. 

208. When the Will has been lost or mislaid since the testator's 
death, or has been destroyed by wrong or accident and not 

Or by any act of the testator, and a copy or the draft of the drafk of lost Will. 
Will has been preserved, probate may be granted of such 

or draft, limited until the original or a properly authenticated copy of 
it be 

209. When the Will has been lost or destroyed 

probate may be granted ~f its contents, if they can be 

established by evidence. 
210. When 
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210. When the Will is in the possession of a person residing out of the 
Province in which application for probate is made, who 

Probate of copy 
where original exists. has refused or neglected to deliver i t  up, but a copy has 

been transmitted to the executor, and i t  is necessary for 
' 

the interests of the estate that probate should be granted without waiting for 
the arrival of the original, probate may be granted of the copy so transmitted, 
limited ui t i l  the Will or an authenticated copy of i t  be produced. 

211, Where no Will  of the deceased is forthcoming, but there is reason 
to believe that chere is a Will in existence, letters of 

Administration until the Will be produced, administration may be g ' ' " " ' 

2x2. When any executor is absent from the Province in which appii- 
cation is made, and there is no executor within the Pro- 

Administi.ation, with 
the Will to vince willing to act, letters of administration, with the 
Attorney of an absent 
executor. Will annexed, may be granted to the Attorney of the 

I absent executor, for the use and benefit of his principal, L 

limited until he shall obtain probate or letters of administration granted to . 

himself. 

Administration, with 213. When any person to whom, i f  prekent, letters 
1 annexed, to 
I of an absent of administration with the MTill annexed might be grant- 

/ person, . &if . p:e?ent~ ea. is absent from the province. letters of administration 
administer. with the Will annexed may be granted to his Attorney, 
limited as above-mentioned. 

218, When a person entitled to administration in case of intestacy is 
absent from the Province, and no person equally entitled 

Administration to 
Attorney of absent is willing to act, letters of administration may be granted 
person entitled to ad- 
minister in case of to the Attorney of the absent person, limited as before 
intestacy. mentioned. 

215. When a minor is sole executor or sole ;esiduary legatee, letters 

Administration during of administration, with the Will annexed, may be granted 
minority. to the legal guardian of such minor or t o  such other 
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person as the Court shall think fit until the minor shall have completed the 
age of eighteen years, at which period and not before, probate of the Will 
shall be granted to him. 

226. When there are two or illore minor executors and no executor 
Adnlinistration until who has attained majority, or two or more residuary lega- 

one of several minor gxe- 
cutors or residuary lega- tees and no residuary legatee who has attained'majority, 
tees attains majority, the grant shall be limited until one of them shall have 

217. I f  a sole executor or a sole universal or residuary legatee, or a 
person who would be solely entitled to the estate of the 

Administration for 
use and benefit of intestate according to the rule for the distrib~rtion of 
iuiiaii~ jus Aabeza. intestates' estates, be a Irrnatic: letters of administration, 
with or without the Will annexed, as the case may be, shall be granted to the 
person to whom the care of his estate has been committed by competent 
authority, or if there be no auch person, to such other person as the Court may 
khinlc fit to appoint, for the use and benefit of the lunatic until he shall 
become of sound mind. 

218. Pending any suit touching the validity of the Will of a deceased 
Q 

Administration pen- person, or for obtaining or revoking any probate or any 
devite Me. grant of letters of administration, the Court tnay appoir~t 
an administrator of the estate of such deceased person, who shall have all the 
rights and powers of a gefieral administrator, other than the right of 
distributing such estate, and every such administrator shall be subject to the 
immediate control of the Court and shall act under its direction. 

(c.) .For Special Purposes. 

1 219. If an exccutar be appointed for any lBited ptrrpose specified in 

Probate limited to 
the Will, the probate shall be limited to that purpose, and 

purpose specified inthe if he should appoint an Attorney to take administration 
K1ill. on his behalf, the letters of adminiatration with the Will 
annexed shall accordingly be litnited, 
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220. I f  an executor appointed generally give an authority to an 

Administration with 'Attorney to prove a Will on his behalf, and 'the authority 
the Will annexed 

,- _ is l imi ted  to a  articular purpose. the letters of administra- 
purpose. tion with the Will annexed shall be.limited accordinelv: 

221. Where a person dies, leaving property of which he was the sole 
.or surviving trustee, or in which he had no berleficial 

Administration limit- 

granted to the person beneficially interested in the property, or to some ot.her 
person on his behalf. 

222. When it is necessary that the representative of a person deceased 

Administration limit- be made a party to a pending suit, and the executor or 
ed to a suit. person entitied to  administration is unabie or unwiliing to  
act, letters of administration may be granted to the nominee of a party in  
such suit, limited for the purpose of representing the deceased in  the said suit, 
or in any other cause or suit which may be cornrnenced in the same or  in any 
other Court between the parties, or any other parties, touching the matters at 

issue in  the said cause or suit, and until a final decree shall be made therein 
and ,carried into complete execution. 

I 223. I f a t  the  expiration of twelve lnonths from the date ~f any pro- 

Administrationlimit- 
bate or letters of administration, the executor or adminis- 

ed to the purpose ofbe- trator to whom the  same has been granted is absent from 

be lawful. for such Court to  grant, to  any person whom it may think fit, 
letters of administration limited to the  purpose OF becoming and being made 
a party to  a suit to be brought against the executor or administrator, and 
carrying t h e  decree ah i ch  may be made therein into effect. 

224. I n  any case in which it may appear necessary for preserving the 
administration Kmi- property of a deceased person, the Court within whose 
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tration lilnited to the collection and preservation of the property of the de- 

tibns of' the Court. 

225. %lThen a person has died intestate, or leaving a Will of which 
nppointnlent as ad. there is no execu&r willing and competent to act, or where 

ministrator, of pelson 
other khan the olle ,phO the executor shall, at the time of the death of such person, 

ordinary circunl- b i  resident out of the Province, and i t  shall appear to the stances would be enti- 
tled to administration. Court to be necessary or  convenient to appoint some per- 
son to administer the estate or any part thereof, other than the person who 

sanguinitg, anlourkt of interest, the safety of the estabe, and probabi1it.y that 
ii wili be properly @mi~i ,~ tered;  to  appoint such person as  he shall think fit 
to.be administrator, and i u  every such case letters of administration may be  

226. Whenever the nature of the case requires that  an exception be 

227. Whenever the nature tf the case requires- that an exception be 

Administ ration with made, letters of administration shall be granted subject to 
such excep tian, 

Probate ' or a d ~ i n i -  
tration o l  tbe rest. 

of 



.of probate or letters of administration. as the case may be, of the rest of the  
cl eceased's estate. 

1 229. If  the execut,or to whom probate has been granted have died 

b tering such part of {,he estate. 

1 admillistration to those persons only to whom original grants might have been 
made. 

2311. Wlien a limited grant has expired' by effluxion of time, or the 
Administration when llappeninff of the 

estate unad&inist&ed.- 

232. Errors in names and  description^, or in  setting forth the time and 

What errors may be place of the deceased's death, or the purpose in a limited 
rec t i f i edb~  the Court. grant, may be rectified by the Court, and the grant of 
probate or letters of administration inay be altered and amended accordingly. 
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(/L ) Recocutio?~ of Grants. 

Ite~ocation or aunul- 
merit for just cause, 234. The grant of probate or letters or adlilinist,ra- 
of . -,-:..:~L.-~:,.- grant of probate tion mav be revoked or annulled for just cause. 

&Jzplanation.- Just cause is-1 st, that the proceediugs t'o obtain the 
grant were defective in substance ; 2nd, that the grallt 

Jus t  cause." 
was obtained fraudulently by making a false suggestion, 

or b ~ r  concealing fr0n.l the Court something material to the case; 3rd, that 
the grant was obtained by means of an untrue allegation of a fact essential 
in point of lam to justify the grant, though s ~ t c h  allegatioil was made in 
ignorance or inadvertently; 4th, that the grant  has become ~ ~ s e l c s s  and 
inoperative through circumst,ances. 

(a )  The  cour t  by which the grant was made had no jurisdiction. 

( h )  T h e  grant was made without citing parties who ought to have been cited. 

( c )  The  Will of which probate was' obtaiued was forged or revoked. 

( d )  A obtained letters of administration to the estate of' B, as his widow, but it has siuce transpired 
t l ~ a t  slle was never married to  him. 

( e )  A has take11 adn~inistratiol~ to the estate of €3 as if he had died intestate, but a will 

has since been discovered. 

(.f) Since probate was granted, a later Will has been discovered. 

( g )  Since probate was granted, a Codicil has been discovered, which revokes or addb to the 

3nnointment o executors under the Will. 

(k) 'J'hepersoll to whom probate was or letters of administration were granted has subseqrcently 

I~ecome of nnsoal~d mind. 



.Turisdiction of Dis- 9P.BK. The District Judge shall have inrisdi.ction' 

ii del~tal~dihg i n  his Co~lrt 

I l)istrict ~~d~~ into Court any paper or writing being or purporting to be 

papers. or under the control of such person ; and if it, be not sllvwn 
that noy such paper or writing is in the possession or under the control of suc l~  
~~e r son ,  but there is reason to believe that he has the knowledge of a.ny suc21 
k 

paper or writing, the Court may direct such person to attend for the IJurpose of 
I~eing examined respecting the same, and such person sliall be bound to 
answer such questions as may be put to him by the Court, and, if so ordered, 
to produce and bring in such paper or writing, and shall be subject to the like 
punishment under the Indian Penal Code, in case of default in not attending 
or in iiot ailswering such questions or not  bringing in sucll paper or writing-, 
;IS he would have been subject to in case lie had been a party to a suit, and 
had r~iacte such default, and the costs of the proceeding shill1 be in the discre- 
tion of  the Judge.  

238. The proceedings of the Cour t  of the District Judge in relation 

I bile Code of Civil Procedure. 
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bict Judge is to inter- 
fere for the protectmion 
of, pr0pert.y. deceased person is  situate, is authorized and required to '  

240. Probat,e of the TVill or letters of administration to  the estate of a 
deceased person nlay be granted by the District Judge 

verified a.s hereinafker mentioned, of tile person apply ing  

abode, or any property, moveable or immoveable, within 
the jurisdiction of t h e  Judge. 

e 

24%. Probate or letters of administration sltall have effect over all the 
property a n d  estate, moveable or immovealole, of the 

Conclusiveness of 
or letters of deceased, throughout the Province in  which the same is 

"S 
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such probate or letters of ndministration shall h a ~ e  been granted. 

I 

Conclusiveiiess of 
:cppIication for pro- coiiclusi~e for the purpose of authorizing the grant of 

death, ullless by a poceeding to revoke the grant if obtained by a fraud 

written inEnglish or in the language in ordinary use ir\, 
Petition for probate. 

proceedings before tlie Court in which the applioation is 
made, with the Will annexed, and stating the time of the testator's death, 
that the writing annexed is his last Will and testament, that it was duly ex- 

, ecuted, and that the petitioner is the executor therein named; and in addi- 
tion to these particulars, when the application is to the District Judge, the 
petition sliall further state that the deceased a t  the t#ime of his death had his 
fixed place of abode, or had some property, moveable or immoveable, situate 

245. I n  cases wherein the Will i~ written in any language other than 
English or- t.han that in ordinary use in pl-oceedings before 

I r l  what cnses trans- 
lat iol~ o f w i l l  to be an- the Couri, there shall be a translation thereof a,~lncxed to 
aexed to  the petition. the petition by a trauslator of the Court,' if Llle language 
be one for which a transl.ator is appointed; or if the Will be in any. other , 

Verification of trans- S U C ~  traanslation shall be verified by that person in the 
lation made by any fu l lo~vin~ manner :-" I (d B) do declare that I read aild 

perfectly understand the language and character of '  the 
originral, a'nd tlmt the above is a true and accurate translation thereof." 

246. Apl~lication~ 
z 
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245 ~ ~ ~ l i c a t i o n s  for.lettera of adminifit,ration shall .he made bv 

relatives of the doooased, and t,heir respective residences, the right in which 
txe petitioner olairns, that the deceased left some property within the  juris- 
diction ,of the District Judge to whom the application is made, and the  amount 
of assets which are likely to come to t h e  petitioner's Lauds. 

I petition for orobate cases be subscribe 

therein is true t o  t h e  best ~f my information and belief." 

4 c  1 (C D), one of the witriesses to the last Will and testament of the 
testator mentioned in the above petition, declare that I mas present and saw 

the said testator affix his signature (OT mark) thercto (as the case nzuy be), 
(or that the said testator acknowledged the writing annexed to the above 
petition to  be his last Will al?d testament in my presence)." 

249, If any petition or declaration which is hereby required to be 

tion. person shall be subject to  punishment according to the 
. provisions of the law-for the time being in force for the punishment of giving 

or fabricating false evidence. 
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District Judge may 
-think proper, to examine the petitioner in person, upon 

examine petitioner in oath or soleinn affirmation, and also to require further 
person and require 'fur- 
ther eviden~e,and issue evidence of the due execution of the Will, or the right of 
citations to  inspect tlie the petitioner to the letters of administration, as the cise 

may be, and to issue citations calling upon all 
claiming to  have any interest in the estate of the deceased to come and see the 

Court-house, and also in the Office of the Collector of the 
District, and otherwise published or made known in suc l~  manner as the Judge 
issuing the same inay direct, 

251. . Cayeats against the grant  of probate or administration may be 

caveat being entered with the District. Judge, a cnno I- J 

thereof shall be given to any other Judge t.0 whom i t  map appear f.0 

. the  District Judge expedient to transmit the same. 

252. The caveat shall be, t,o tlie following effect :-" Let notl-lipg be 
done in the matter of the estate of A. B, late o.f 

Form of caveat. 
9 

deceased, who died on the day of at  
without notice to C D of 

the same has been entared as the Court 'shall khink 
reasonable. 

254, When it sl~all  appear to the Judge that probate, of a Will sllould 

Grant of probate tobe be granted, he w<iU grant t he  samd under the seal of his 
under seal of the Court. Court in manner following :- 

"I, 



J J ""' For111 of such grant. last Will of late of , a copy whereof is 
hereunto annexed, mas proved and registered before me, and that administra- 
tioil of the property and credits of the said deceased, and in any way concern- 
ing his Will, was granted to the executor in the  said Will 
named, he having undertaken to administer the same, and to make a true 
inventory of the said property and credits, and to exhibit the same a t  or before 
the expiration of a year next ensuing. and also to render a true account 
thereof." 

255. And wherever i t  shall appear to the District Judge  tha t  letters of 

nnder seal of Coui,t. - '"L'J "' ' 

he will grant the same under the seal of his Court i n  

a --" 3 .  .. "a*-" "A* ".a- 

Forill of such grant. , . , . , ! 
the case may 6e) of the property and credits of , late of , 
deccaged, wcrc grantcd to , the father (or as the case maLy be) 
of the deceased, he having undertaker] to admiriisler the same, and  to make a 
true i i~ventory of the said property and credits, and to  exhibit the same in 
this Court at or before the expiration of one year next ensuing, and also to 
render a true account thereof." 

256. Every person to whom any grant of administration shall be coin- 
k i t t ed  slrall give ;bond to the Judge of the  bistrict  

~drninistrat,ion-bond. 
Court to enure for the benefit of the Judge for the time 

being, with one or more surety or sureties, engaging for the due collection, 
in, and administering the estate of the  deceased, which bond shall be 

in such form as the Judge sllalI from time to time by any general or special 

order direct. 
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257. The Court may, oil application made by petition and on beins 

h g  that the nloney received be paid into Court, or otherwise as the Court 
may think fit, assign the same to some person, his executors or administrators, 
whd shall thereupon be entitled to sue on the saicl bond in his own name as if 
the same had been originally given to  him instsad of to the Judge of t h e  
Court, and shall be entitled to recover thereon as trustee for all persons inter- 
ested, the full amount recoverable ifi respect of a.ny breach thereof. .. 

Probate not to be 258. No probate of n TVilI shall be granted until  
graiited until after after the expiration of seven clear days, and no letters of 
seven days, and letters 
of ahlinistration until administration shall be granted until after the expiration 
after fourteen days, 
kolll the testator's or of fourteen clear days from the day of the testator or 
intestate's death. intestate's death. 

259. Every District Judge shall file and preserve all original Wills of 

Filing of original wl~ich probate or 1ett.ers of administration wit11 the Wi l l  
which probate annexed mag be granted by him among the records of his or letters of adminis- 

trat,iou with Will  ar.- Court, until some public registry for MTills is established ; 
nexed have been grant- 

and the Local Government shall make regulations for the 
and inspection of the Wills SO filed as aforesaid. 

~ $ 0 .  After any grant of probate or letters of administration no other 

Grantee of 
than the person to whom the same shall have been granted 

,,r letters of adminis- shall have power to sue or proseci~t,e any suit, or otherwise 
tration shall alone have 
power to sue, &c., ulltil act as representative of the deceased, thl.oughout the Pro- 
& sa~xe  shall havebeen 
rerolced. vince in which the same may have been graxrted, until such 

planbate or letters of sllall have been recalled or revoked.. 
' 

261. In any case before the Dist,rict Judge: in which there is con- 
tention, the proceedings shall take, as nearly as may 

Procedure in conten- 
tious cases. be, the form of a regular suit, according to the pro- 

F isions 
A 1 
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visioils of the Code of Civil Procedure, in which the petitioner for probate 
or letters of administration, as the case may be, shall be the plaiutiff, and 
the person ~ 1 1 0  may have appeared as aforesaid to oppose the giant. shall be 
the efendant.  

262. Where anv probate is or letters of administration are revoked. 

payments. tiou may retain and reimburse himself in respect 

of any payments made by h im,  which the person to  wlloin probate or letters 
of administration shall be aft~rwards grant.ed i~ig!?t hzve lawful!y made. 

263. Every order made by a District Judge by virtue of the powers 

Executor of his own U L  UUGU a u y  UUUUL "VU v v  UAU-  "ULUU 

wrong. executor, while there is no rightful executor or administra- 

tor in existence, thereby makes himself an executor of his own wrong. 
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~ 8 .  All demands wliatsaever and all rights to l,rosecute or defelad 
l)elllaods and rights any action or special proceeding, existing in farour of or 

of action in favour 0for 
agaillst deceased, sur- against a person at the tinle of his decease, survive to 
vive to 2nd against his 
executor or actminis- against his executors or administrators ; except causes of 
trator. action for defamation, assault as defined in the Indian 

o Penill Code, or other ~e r sona l  injuries not causing the death of' the party ; 
and rscept also cases where, after the death of t<l!e party, the relief sought 
could not be ei~joyed, or  granting it wculd be nugatory. 

(c t )  A collision takes place on a railway in col~sequeuce of tolne neglect or default of the officials, 
and a phssenger is severely hurt, but not so as to cause death. He afterwards dies witliout having 
brought any action. The cause of action does not survive. 

( b )  A sues for divorce. A dies. The cause of action does not survive to his representative. 

rower of executor 269. An executor or administrator has power t o  
or administrator to 
dispose of deceased.s dispose of the property of the deceased, &her rvholly or 
property. i l l  part, i n  sucll nlauiier as he rrlxy llli~lli lit. 

(a )  The deceased has made a specific bequest of part of his property. The executor, l l ~ t  having 
assented to the bequest, sells the subject of it. The sale is valid. 

( b )  The executor, in the exercise of his discretion, mortgages a part of the i~llinovcable estate 
of the deceased. The mortgage is valid. 

270. If an executur or administrator purchases, either directly 
or indirectly, any part of the property of the deceased, 

purchase by executor 
o, ndnlinistrator of de- the sale is voidable at the instance of any otller person 

property. iriterested in the property sold. 
271. When 
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. 271. When there are several erecutori or adninistrutors, the y o r n r  

1. powers of several of all may, in the absence of any direction to the 
2xecutors or adminis- 
,raters, exerciseable by contrary, be exercised by any one of' t h e m  who has 

I one. proved the Will or taken out administration. 

Illustratrons. , 

I (12) One of several executors has power to release a debt due to the deceased. 

I/ ( b )  One has power to surrender a lease. 

( c )  One has power to sell the property of the deceased, moveable o r  immoveable. 

D ( d )  One has power to  assent to  a legacy. 

( e )  One has power to  endorse a promisso1.y note payable t o  the deceased. 

(f) The Will appoints A, B. C and D to be executors, and directs that two of them shall be 
a quorum. No act can be done by a single executor. 

Y ~ ~ ~ ~ i ~ ~ l o f ~ o ~ e ~ s o n  272. Upon the death of ope or more of several 
ieath of one of scve-' 

executors or ad- executors o r  administrators, all the  powers) of the office 
I ministrators. become rested in the sukvivors or  ~ u ~ v i v o r .  

P o w e ~ s  of adminis- 
293. The administrator of effects unadministered 

I trator of effects unad- has, with respect to such effects, the same powers as the 

I ministered. 
original executor or administrator. 

Powen of adminis- 274. An administrator during minority has all the 
during minority. powers of an  ordinary administrator. 

1 275. When probate or letters of administration have 
Powers of married 

executrix or adminia- been granted to a married woruan, she has all the powers 

I of all ordinary executor or adminiatrator. 

I Of' the Duties o f  an Bxecutor or Administrator. 

I 276. It is the duty of an executog to perform the funeral of the deceased , 
4s tu dweased's fu- in  a manner suitable to llis condition, if he has left pro. 

nerd. perty sufficient for the purpose. 
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277. An executor or administrator shall, within six months from the 

Inventory and ac- grant of: probate or letters of administration, exhibit in the 

inventory containing a full and true estimate of all tile property in possession, 
and all the credits, and also all the debts owing by any person or persons to 
which the executor or administrator is entitled in that character, and shall in 
like manner, witllin one year from the date aforesaid, exhibit an account of 

the estate, showing the assets that may have come i o  his hand., and the 

manner in  which they have been applied or disposed of. 

279. Funeral expenses to a reasonable amount, according to the degree 

one month previous to his death, arerto be paid before all debts. 

280. The expenses af obtaining probate or letters of administration, 

penses. 
the estate, are to be paid next after the funeral expenses 

and death-bed charges. 

281. Wages due for services rendered to the deceased within three 

debts. other debts of the deceased. 

282. Save as aforesaid, no creditor is to have a right of priority over 
another, by reasoi 

Pave as aforesaid, all 
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Application of move- 283. 1f the domicile of the deceased was not in 
able property to  pay- British India, the application of his n~oveable pr0pert.y to 

A dies, having his domicile in a country where instru'meilts under seal have priority ores instrumellts 

not under sealto the same amount. T h e  dcbts on the instruments under seal are to be paid in full. out of 

the iiio~cnD!c estate, and the proceeds of the immoveable estate are to be applied as.far as they Mill extend 
towards t l ~ e  discharge of the clebts not under seal. Accordingly, one-half of the amount of the debts not 

under seal is to be paid out of the proceeds of the immoveable estate. 

284. No creditor who has received payment of a part of lzis debt by 

Creditor Virtue of the last preceding Section shall be entitled, to 
under Section 283 share in the proceeds of the itnmoveable estate of the 
to bring such payment 
into accollnt before deceased unless he brings such paymeyt into account for 

Illustration. 

A dies, having his domicile in a country where i n s h m e n t s  under seal have priority o v a  instruments 
not under seal, leaving moveable property to  the value of 5,000 rupees, and immoveable ,property to the 
value. of. 10,000 rupees, debts  011 instruments under seal to  the amount of 10,000 rupees, and debts on 
instruments ;lot under seal to  the sa.me ami~unt. T h e  creditors holding instruments under sea.1 receive half 
of their &bts out of the pl*oc:eeds ct f  the moveable estate. T h e  proceeds of thc immoveable estate are to be 

applied in p y m e n t  of the dehts on instruments ~iol ,  linder seal until one-half of such debts han heed dis- 
charged. This m i l  leave 5,000 rupees, which nrc to  bo distributed rrt,ccrhly amongst all the creditors with- 

out distinction i r ~  pruport io~~ to the anlount mhioli may r e m ~ i n  due t o  them. 

I3ebt.s. to. be paid. 285. Debts. o f  every description must be paid be- 
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286. I f  the estate of the deceased is subject to any contingent liabilities, 

 recuto or or admin- an executor or administrator is not bound to pay any 
istrator not boyud to 
pay legacies mithout legacy without a sufficient indemnity to meet the liabilities 
indemnity. whenever they may become due. 

28'8. If the assets, after payment of debts, necessary expenses and 

*brremellt ofgener- specific legacies, are not sufficient to pay all the general 
a1 legacies. legacies i n  full, the latter shall abate or be diminished in 
equal proportions, and the erecutor ]]as no right to pay one legatee in prefer- 

E x e c ~ t o r  not to pay ence to another, nor to retain any money on account of a 
one legatee in pre- legacy to l~imself or to any person for whom he is a 
ference to another. 

trustee. 

288. Where there is a specific legazy, and the assets are sufficient for 
Non-abatement of the pajrment of debts and necessary expenses, the thing 

specific legacy when 
assets sufficient to pay specified must be delivered to the legatee without any 
debts. abatement. 

289. Where there is n demonstrative legacy, and the assets are suffi- 

Right under demons- cient for the payment of debts and necessary expenses, the 
trative , legacy, when legatee has a preferential claim for payment of his legacy 
the asset< are sufficient . 
t o  pay debts and neces- out of the fund from which the legacy is directed to be 
sary expenses. paid until such furid is exhausted, and it' after the 
frlnd is exhausted, part of the legacy still remains unpaid, he is entitled to 
rank for the remainder against the general assets as for a legacy of the amount 
of such unpaid reinainder. 

I 

Rateable abatement 290. If the assets are not sufficient* to answer the 
a€ specific legacies. debts and the specific legacies, a n  abatement shall be made 
from the latter rateably in proportion to tlieir respective amounts. 

4 has bequeathed to B a diamond ring, valued at 500 rupees, and to C a horse, valued at 1,000 ru- 

pees. I t  i s  foalld necessary to sell all the effects of the testator, and his assets, after payment of debts, are 

~ n l y  1,000 rupees. Of this sum rupees 333-5-4 are to be paid to B, and rupees 666-10-8 to C. 

291. For 
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Legacies treated as 
genernl for purposeof value of an annuity when no sum has been appropriated 
abatement. 

to produce it, shall be trea.ted as  general legacies. 

PART XXXV. 

Esecuto12s assent ne- 292. The assent of the executor is necessary to corn- 
cessary to  complete plete a. legatee's title to llis legacy. legatee's ,title. 

122ustrutio11s. 

( u )  A by liis Will bequeaths to R liis Government paper, xvhich is ir! deposit wit!: t!;c 13n;;k of 
Bengal. The Bank has no authority to ileliver the securities, nor B a right t o  take possession of t.hem, 
mithoot the assent of t he  executor. 

(71) A by his Will has bequeathed to C his house in Calcutta in the tenancy of l3. C is not entitled 
to receive the rents without the assent of the executor. 

393. The assent of the dxecutor to  a specific bequest shall l-~e sufficient 

of to devest bis interest as  execut,or therein, and to transfer 
assenttospecificlegacy. the subject of the bequest to the legatee, unless the nature 
or the circumstances of the property require that. i t  shall be transferred in a 

Assent may beverbal, particular way. This assent mny be TT~I-bal, and it, 
and either express or may be either expt(eess or implied from the conduct. of the 

I2lust1~ulions. . 

( a )  A horse is bequeathed. The executor requests tlle legatee to tlispose. of' it, or a third party 
proposes to  purchase the  horse from the executor, and he directs him t o  apply to the legatee. Assent to  
the legacy is implied. 

( b )  T h e  interest of a fund is directed by t.he l\rill to be applied for the ~naintenaiice of the legatee 
during his minority. T h e  e x e c ~ t o r  commences so to apply it. This is an assent lo the wl~ole of the  

( c )  A 
c 1 
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(c) A Bequest is made of a fund to 8, alld after h in  to B. The executor pays the interest of the 
fund to -i. This is an implied assciit to the hequest to B. 

( d )  Executors die after paying all the debts of the testator, but before satisfaction of specific lega- 

cies. Assent to the legacies may be presumed. 

( e )  A person to whom a specitic article has been bequeathed takes possessiol~ of it and retains it . 

mit!lnut any objection 011 the part of the executor. His assent nlny be presumed. 

294. Tile assent of all executor to a legacy ulay he conditional, and 
if' the condition be one which he has a right to enforce, 

Conditional assent. 
and it is not perfonl~ed, there is no auseut. 

A becjuenths to I3 his lands of SdtBnpur, ~vllich a t  the date of the IVill, and at t l ~ e  death of A, 
were subject to r nlortglge for iG,000 I-upees. The  executor assents to the bequest, on condition that I3 
shall ~vithin a limited time pay the an~ount due on the mortgage at the testator's death. The an~ount  is 

not paid. There is no assent. 

(5) Tile executor assents to a bequest 011 conditiou that the legatee shall pay Ilia1 a sun, of money. 
TIle payluent is not made. T h e  assent is nevertheless valid. 

,295, TVhen the executor is a. legatee, .his agsent to his own legacy is 

Assent ofexecutor to necessary to complete his title to it, in the sanle way as i t  
liis own legacy. is required when the bequest is to anot,her person, and his 
assent may in like ixlaililer be express or implied. Assent shall be implied 

if in his manner of adrlliliisterinp the pr0i;ert.v he does any 
Implied assent. 

u & A "  .l 

act-which is referable to iris character of legatee and is not 
peferxble to his character of esecutor. 

111~islrrtlion. 

An executor takes the rent of a house or  the ilttcrest of Govcrnnlent securities bec~ueathed to him, and 
applies it to his own use. This is assent. 

.4sseilt of esecl~tor 296. The assent of the executor, to a legacy gives 
gives effect to legacy 
f~orn testator7scIeatli. effect to it fro~u the death of the testator. 
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Illus11 uliolla 

(a )  A legatee sells his legacy before it is assented to by the executor. T h e  executor's subsequent 
assent operates for the benefit of the purchaser, and completes his title to the legacy. 

( b )  A bequeaths 1,000 rupees to B with interest from his death. The executor does not assent to ,  
this legacy until tile expiration of a year from A's death. B is entitled to  interest from the death of A. 

Executor not bound 297. An executor is not bound to pay or deliver 
to pay or deliver lega- 
cies until after one year any legacy until the expiration of one year from the testa- 
fro111 testator's death. tor's death. 

Ilhstraboa. 

A by his Will directs his legacies to be paid within six months after his death. The executor is not 
bound to pay then1 before the expiration of a year. 

PART XXXTTI. 

Of tlze l'uynzcnt and Apl~ortionnzent of Annuities. 

298. Where ail annuity ig given by the Will, and no time is fixed for its 
coinnlencement, it shall commence froni the testator's death, 

Com~nencement of 
annuity when no time and the first payment shall be made a t  the expiratio11 of 
i i ~ e d  by Will. 

a year next after that event. 

299, IVllere there is a direction that the annuity shall be paid quarterly 

1 1 ~ 1 , ~ ~  payment of or montllly, the first paynlent shall be due a t  the end of the 
anuuity to be paid 
quarterly or monthly first quarter or first month, as the case may be, after the ' 
first falls due. testatoi's death ; and shall, if the executor think fit, be paid 
\~ l len  due, but the executor shall not be bound to  pay i t  till the end of tile year, 

Dates of successive 300. Where there is a directioil that the first payment 
payments when first of an annuity shall be made within one m ~ n t h  or any other 
payment of an annuity 
directed to be made division of time from the death of the testator, or on a day 
within a given time, or 
011 a thy certain. certain, the successive payments are to  be made on the 

anniversary of the earliest day on which the Will  author- 
Apportionment where 

annuit::nt,dies between jzes the first pxymoiit to be nlade ; .and if the annuitant 
times of payment. should die in the i n t e r ~ a l  betureen the times of payment, 
an share of the annuity shall be paid to his representative. 

PART XXXTTII. 
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i1~i RT XxxvIr. 

O j  the l~zvestnte?zt cjJf' li7unds to provide for Legacies. 

301. W e r e  a legacy, not being a specific legacy, is given life, 
invest men^ of. sum the sum bequeathed E 

bequeathed where a 
legacy, not specific, is invested in such securities as the High Court may, by 

I given for life. anv general rule t,o be made from time to time, autliorize 

1 or direct, a d  the proceeds thereof shal! be paid t o  the legatee as the same 
shall accrue due. 

Investment ofamount 302. Where a general legacy is given to be paid at  a 
of general legacy, to be future time, the executor shall invest a sum sufficient to 
paid at a future time. 

meet it iri securities of the lriud lnentioned in the last 
Intermediate interest. . preceding Section. The in terlnediate interest shall for111 

part of the residue of the  testator's estate. 

303. Where an an nu it^ is give11 and no fund is charged with its 
payment or appropriated by the Will to zinswes it, a 

. -. . . . . 
appro~r ia teg  to an an- purchased, or, if no such anuuity can be obtained, tlleu a 
auity. 

sun1 sufficient to produce the annuity shall be illvested 

for that purpose in such securities as  the High Court may, by ally general 
rnle to be made from time to tinl.e, authorize or direct. 

384. Where a bequest is contingent, the execytor is not bound to invest 
the amount of the legacy, but iuay transfer the ~vhole 

Transfer to residuary 
legatee of amount of residue of the estate to the residuary legatee on his 
contingent bequest. giving sufficient security for the payment of the legacy if 

I it  shall becon~e due. 

1 306. Where the testator has bequeatl~ed the residue of his estate to a 

Investment of resi- 
persor~ for life ~~rithout ally direction to invest it in any 

due bequeathed t o  a particular securities, so llluch thereof as is not a t  the time 
erson fur life, without 

T;ilection to invest in of the testator's decease invested in such securities as the 

I securities. ,High Court may for the tinie being regard as good securi- . 

I ties, shall be converted into nloney and invested in such securities. 



386. Where the testator has benneathed tlle residue of his ~ s f 2 . t ~  to  9 

Tovestment of re- Pel's011 for lift 

' I"" U" Y I I "  " l l  

sl'ecilied securities. 

B in  such securities. 

Time and manner 

I be completed, the person who would be for the time being elititled to the 

value (to be conlputed as of the date of the testator's death) of such part of 
t,he fund as shall not yet have been so invested. 

308. IVhere, by the terms of a bequest, the legatee is entitled to the  

meregranted, to the account of the legatee, unless the legatee be a nrard of 

the Court of Wards ; and if the legatee be a ward of the Court of Wards 
the legacy shall be paid into that Court t o  his account, and sucll payment 
into the Court of the District Judge, or into the Court of Wards, as the case 
may be, shall be a sufficient discharge for the money so paid ; and sucll 
money when paid in shall be invested in the purchase of Government secnri- 
ties, which, wit11 the interest thereon, shall be transferred or paid to tlia per- 

* 
son entitled thereto, or otherwise applied for his benefit, as  the Judge or the 
Court of Wards, as the case may be, m:~y direct. 
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PART SXX VIII. 

Of Ilte P~oduce  until Interewt of Ltgacics. 

Legatee of a specific 
legacy entitled to pro- 309. T11e legatee of a specific legacy is erltitled to 
duce thereof fi.0111 tej- tile clear produce thereof, if any, from the testator's dea,th. 
tator's death. 

Ercce1~tz'o~z.--A specific bequest, co~iti~lgent i11 its terms, does notcom- 
prise the produce of the Iegijcy between the death of the testator a n d  the . 
vesting of the legacy. The  clear produce of it forins part of the residue of 

the testator's estate. 

Illustrations, 

(a) A bequeaths his flock of sheep to  B. Hetweea the death. of A and deIivery bp his executor 
t l ~ e  sheep are shorn, 01% some of the ewes produce lambs. The  wool and lambs are the property of B. 

( b )  A bequeaths his Government securities to B, but postpones the delivery of them till the death 

of C. Tile interest which falls due between t l ~ e  death of A and the death of C belongs to 13, ancl must, 
unless he is a minor, be paid to him as it is received. 

(c) The testator bequeaths aU his four per cent. Government promissory notes to A when be shall 
co~nplete the age of 18. A, if he complete that age, is elititled to reccive the notes, but the  interest 
lvhich accrues in respect of them, between the testator's death and A's completing 18, forms part of the 

residue. 

310. The legatee under a general residuary be- 
, Residuary-legateeen- quest is elltitled to  the produce of the residua1-y fund 
titled to produce of 
residunrv fund from from the testator's deat'h. 

Exception.-A gerleral residuary bequest contingent in  i ts terms does 
not comprise the income which may accrue upon t.he fund bequeathed between 
the death of the testator alld the vesting af the leycy .  Such i ~ ~ c o m e  goes 

as undisposed of. 

(a )  The  testator bequeatlls the resiclue of bis property to A, a minor, to be paid to him wllell he 
shall con~glete the age of i 8 .  The income from the testator's death belongs to A. 

(!i) '1,11e 



( b )  The testator bequeaths the residue of his property to A when he shall co~nplete the age of 18. 

A ,  if be complete that age, is entitled to receive the residue. The income which has accrued in respect 

of it since the testator's death goes as undisposed of. 

' " U b L c l u "  .rL.sz,, I," * ,111 

i~ fixed for payment ofa a general legacy, interest begins to  run from the 
I general legacy. 

expiration of one year from the testator's death. 

3xceptions.-(1.) Where the le$acy is bequeathed in satisfaction of a 
debt, interest runs from the death of the testator. 

(2.) Where the testator was a .parent or a more remote ancestor of 
the legatee, or has put himself in the place of a parent of the legatee, the 
legacy shall bear interest from the death of the testator. 

(3.)  Where a sum is bequeathed to a minor with a direction to pay for 
his maintenance out of it, interest is payable from tile death of the testator. 

31%. Where a time has been fixed for the payment of a general legacy, 

Interest when time interest begins to run from the time SO fixed. The interest 
has been fixed. up to such time fornls part of the residue of the testator's 

estate. 

Et~ce23tion.-where the testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a parent of the legatee, and 
$he legatee is a minor, the legacy shall bear interest from the death of the 
testator, unless a specific sum is given by the Will for maintenance. 

~. 

annum. 

314. No interest is' payable on the arrears of an annuity within the 

N~ interest payable fil'st year from the death of the testator, although a 
011 arrears of a n ~ ~ u i t ~  
within first year after period earlier than the expiration of that year may have 
testator's death. been fixed by the Will for making the first payment of the 

annuity. 
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395. Where a sum of lnoney is 'directed to be invested 
Interest payable on 

sum to be invested to to produce an annuity, interest is payable on it froln the 
produce annuity. 

death of the testator. 

P A R T  XXXIX. 

Of the Refunding of Legacies. 

316. When an  executor has paid a legacy under the orcler of % Ju i igk ,  

Refund of legacy 
he is entitled to call upon Ihe legatee to refund, in the 

paid under Judge's event of the assets proving insufficient to 133y all the 
orders. 

7 .  When an executor has voluntarily paid a legacy, 
No refund if legacy 

paid voluntarily. he cannot call upon a legatee to refund, in the event o f  
the assets proving insufficient t o  pay a:: the legacies. 

condition has elapsed, without the condition having 'been 
Refunit when legacy 

has become due on per- performed, and the executor has thereupon, without fraud, 
acondition distributed the assets ; in such case, if further tiine has within further time al- 

. lowed under Section been allowed under the one hundred and twenty-fuurth 
124. 

Section, for the performance of the condition, and the con- 

dition has been accordingly, the legacy cannot be claimed from tile 

esecutor, hut those to whom he has paid it are liable to refund the amount. 

s1gm When  the executor has paid away the assets in  legacies, and he 
is afterwards obliged to discharge a debt of which he had 

is ,,Peaable, to re- no notice, he is entitled to call upon each legatee 
fund in proporliulr. to refund in proportion. 

320, Where an  executor or administrator has given sucll notices as 
would have been given by the High Court i n  an adminis- 

Distribution of as- 
sets. tration suit, for creditors and others to send iu to hill1 
their cla,iins against the esta,te of the deceased, he shall, a t  the expiration of 
the tilne illerein named for serding in claims, be at liberty to distribnte the 



assets, or any part thereof, in  discharge of such lawful claims as he knows of, 
and shall not be liable for the assets so distributed to any person of whose 
claim he shall not have had notice a t  the time of sueh distribution ; but nothing 

Creditor may follow herein contained shall prejudice the right of any creditor 
assets. or claimant to follow the assets, or any part thereof, in the  
hands of the persons who may have received the same respectively. 

Within what period n 
creditor may call upon the legacy has bec , 
a legatee to refund. ceived payment of his legacy to refund, whether the assets 
of the testator's estate were or were not sufficient a t  the time of his death t o  
pay both debts and legacies ; and whether tlie payment of the legacy by the 

have subsequently become deficient by the wasting of the executor. 

When an unsatisfied E l m e  Or Ll1 

solvent ; but if the executor is insolvent or not liable to pay, the unsatisfied 

I legatee can oblige each satisfied legatee to refund in proportion. 

Limit to the refund- 
324. The 
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A has bequeathed 240 rupees to B, 480 rupees to C ,  and 720 rupees to D. The assets are only 1,200 
rupees, and if properly administered would give 200 rupees to B, 400 rupees to C, and 600 rupees to D. 
C and D have been paid their legacies in full, leaving nothing to B. B can oblige C to refund 80 rupees, 
2nd I) to refund 120 rupees. 

Refunding to bewith- 325. The refunding shall in all cases be without 
cut  interest. interest. 

Residue of the de- 
326. The surplus or residue o F the deceased's pro- 

ceased's property after perty after payment of debts and legacies, shall be paid 
usual payments to be 

to residuary lega- to the residuary legatee when any has been appointed by 
tree. the Will. 

PART XL. 

Of the Liability of an Executor or Administrator for Devastation. 

327. $Vhen an executor or administrator misap- 
Liability of executor 

or administrator for plies the estate of the deceased, or subjects i t  to loss or 
devastation. damage, he is liable to make good the loss or damage so 

occasioned. 

Illustrations. 

(a) The  executor pays out of the estate an unfounded claim. H e  is liable to make good the loss. 

( 6 )  T h e  deceased had a valuable lease renewable by notice, which the executor neglects to give 
at the proper time. The executor is liable to make good the loss. 

( c )  The declased had a lease of less value than the rent payable for it, b u t  terminable on notice at  

particlllar time. The  executor neglects to give the notice. H e  is liable to make good the loss. 

328. When an executor or administrator occasions 
For  neglect to get 

;I, part of the de- a loss to the estate by neglecting to get in any part  of 
ceased's property. the property of the deceased, he is liable to make good the 

amount. 



Illustrations. 

(a)  The executor absolutely releases a debt due to the deceased fi.om a solvent person, or compou:lds 
with a debtor who is able to pay in full. The executor is liable to make good the amount. 

( h )  The exec:utor nrtglrtr.t,fi t,o s i~c?  for a rleht, till the clebtor is able t,o ple~i l  t,he Act, for t,hR lirnit,a.t,ion 
of suits, a id  the debt is thereby lost to the estate. The executor is liable to make good the amount. 

PART XLI. 

I - .  339. For every irlstrunlent or writing of any of t l ~ e  lrinds specified in 
Stamps and fees on 

the Schedule to this Act, and which shall be made or exe- 
instrullle~~ts luarltionr.[l cuted after the commencement of this Act, there shall he 
in this Act. 

payable to Government a St.amp duty or fee of the amount 

I indicated in the said Schedule. 

330. Nothing contained in this Act shall be deemed or taken to super- 
sede or affect the rights, duties, and privileges of the 

Saving of rights, du- 
ties, and privileges of Administrators General and Officiating Administrators 
Aclministrator Gene  r- 
a1 . General of Dengal, Madras and Bombay respectively, 

under or by virtue of Act  VIII of 1855 ( to  amend the 
law relating to the ofice and duties o f  Administrator General), Act X X V I  of 
I 8 0  (to n?nencl Act VIII of 1855), The Regimehtal Debts Act, 1863, and 
the Administrator General's Act, 1865 ; and i t  shall be the duty of the 
Mngistrntc or other Chiof Offioer charged with tho executive admini~trntion 
of a district or place in criminal matters, whenever any person to whom the 
psovisions of this Act shull apply shall dic within thc limits of his jusisdic- 
tiun, to reporb the circu~llstailces without clelsy to the Administrator Gene,ral 
of the Province, retaining the property under his charge until letters of ad- 
ministration shall have been obtained by that Officer or by some other person, 
whcn the property is to bc delivered over to the person obbttiniug such lallers, 
or who may obtain probate of the Will (if any) of the deccascd. 
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33%. The provisions of this Act shall riot apply t o  Intestate or Testa- 
mentary succession to the property of any HindG, 

Successionto proper- . , .E Flindris, Muham- Muhammadan or Buddhist ; nor shall they apply to any 
llladans or Buddhists 
and certnin Wills, In- wil l  made, or any intestacy occurring before the first 
testacies andularringes day of January 1866. The fourth Section shall not 
not aEected by this Act. 

apply to any marriage contracted before the sa,me day. 

332. The Governor-General of India in Council shall from ti,111e to 
time have power, by an order, either retrospectirely froiir 

Power of Govcl.nor- 
to ..,, ,, the passing of this Act, or prospe~ti\~ely, to exempt froto 

lace, tribe in the operation of the whole or any part of this Act the 
British India from the 
operation of this ~ c t .  members of any mce, sect or tribe in British India or any 

part of such race, sect or tribe, to whom he may consider 
it i~possible or inexpedient to apply the provisions of this Act, or of the part 
of the Act mentioned in the order. The Goveraor-General of India in 
Council shall also have power from time to time to revoke such order, but 
not so that the revocation shall have any retrospective effect. All orders 
and revocati0.n~ made under this Section shall be publishes in the Gazette of 
India. 

BCHEDULE. 

STAMPS. 
Stamps. 

Petition for probate or llettei-s of administration ~vhere 
the value of the estate exceeds Rupees five hundred . . . Rupees 10 0 O 

Ditto where the value of the estate is less -than Rupees 
five hundred ... Rupee 1, o o 

Probate or letters of administration . .. Rupees 8 0 0 
Caveat . .. . Rupees 4 0 o 
Citation ... Rupee 1 0 0 
All petitions other than those abovementioned . . . Rupee 1 0 0 

... Rupee 1 0 0 
Administration-bond ... Rupees 8 0 0 

~ranslations' by, the Court Translator . or by order of 
the Court, per folio of ilinety wctrds .. . Rupees 2 0 0 

. ' C. :. 


