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ACT No. XV or 1865.

PASSED BY TiE GOVERNOR-GENERAL OF INDIA IN COUNCIL.

(Received the assent of the Governor-General on the Tth April 1865).

e —

An Adet to define and amend the law relating to Marriage and Divorce among
the Parsees.

‘Whereas the Parsee community has represented the necessity of defining and
Preamble. amending the law relating to Marriage and Divorce among
Parsees; -And whereas it is expedient that such law should be

made conformable to the customs of the said community; Tt is enacted as
follows :—

1. Preliminary.

) 1. This Act may be cited as “ The Parsee Marriage and
. Short title. .

Divorce Act, 1865.”

Tnterpretation clause. 2. Inthis Act, unless there be something repugnant in
the subject or context—

- Words in the singular number include the plural, and

“ Number.” . . .
* words in the plural number include the singular.

“Priest” means a Parsee Priest and includes Dastdr and
_ Mobed.

¢ Priest.,”

“ Marriage” means.a marriage between Parsees whether

contracted before or after the commencement of this Act; and
¢ TT i) "] par .

“Husband” and - Husband” and “ Wife” vespectively mean a Parse.e husband

** Marriage.”

“ Wife.” and a Parsee wife.
“ Section.” © « Section” means a Section of this Act.
“Chief Justice.” “ Chief Justice” includes Senior Judge.

“ Court.” “ Court” means a Court constituted under this Act.

« British India” means the Territories which are or shall be vested in
Her Majesty or her successors by the Statute 21 & 22 Vic,,
cap. 106, entitled “An Act for the better Government of
India.”

¢ British India.”

And,
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And, in any part of British India in which this Act operates, “Local
Government” means the person authorized to administer Exe-
cutive Government in such part of India, or the Chief Executive
Officer of such part when it is under the immediate administra-
tion of the Governor-General of Indiain Council, and when such Officer shall he
authorized to exercise the powers vested by this Act in a Local Government ; and

“High Cowrt.”  “ High Court” means the highest Civil Court of appeal in such part.

‘“ Local Gorvern-
ment.”

IL  Of Marriages between Parsees.

3. No marriage contracted after the commencement of this Act shall be
valid, if the contracting parties are related to each other in

Oflﬁrgéﬂtfafgizgégfty any of the degrees of consanguinity or affinity prohibited
among Parsees and set forth in a Table which the Governor-

General of India in Council shall, after due enquiry, publish in the Gazette of
India, and unless such marriage shall be solemnized according to the Parsee form
®or ceremony called ““ Asirvdd” by a Parsee Pricst in the presence of two Parsee
witnesses independently of such officiating Priest ; and unless, in the case of any
Parsee who shall not have completed the age of twonty-one years, the con-

sent of his or her father or guardian shall have been previously given to such
marriage.

4, No Parsee shall, after the commencement of this Act, contract any marriagé
Remarriage save af-  in the lifetime of his or her wife or husband, except after his or -

gimfg”{[’;jgm; g%a‘}gg% her lawful divorce from such wife or husband, by sentence of

wife or husband, a Court as hereinafter provided ; and every marriage contracted

contrary to the provisions of this Section shall be void.

5 Every Parsee who shall, after the commencement of this Act and during the
lifetime of his or her wife or husband, contract any marriage
without having been lawfully divorced from such wife or hus-
band, shall be subject to the penalties provided in Sections four hundred and nine-
ty-four and four hundred and ninety-five of the Indian Penal Code for the offence
of marrying again during the lifetime of a husband or wife,

Punishment of bigamy.

6. Every marriage contracted after the commencement of this Act shall, im- -
mediately on the solemmization thereof, be certified by the

Certificate and regis-  Officiating Priest in the form contained in the Schedule to this
try of marriages. Act. The certificate shall be signed by the said Priest, the
contracting parties, or their fathers or guardians when they shall

not have completed the age of twenty-one years, and two witnesses present at the
marriage ; and the said Priest shall théreupon send such cextiﬁcate, together with
' a fee
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a fee of two rupees to be paid by the husband, to the Registrar of the place at which
such marriage issolemnized. The Ré‘gistra1 on 1ccéipt of the certificate and fee
shall enter the certificate in a reglstel to be kept by him for that purpose, and shall
be entitled to.retain the fee.

7. For the purposes of this Act a Registrar shall be appointed, who may be
Aovoi -~ the Registrar appointed under Act XVI of 1864 (40 provide
ppointment of o ) . s

tegistrar. Jor the Registration of Assurances), Within the local limits of

the ordinary original Civil jurisdiction of a High Court, the Registrar shall be ap-

pointed. by the Chief Justice of such Court, and, without such limits, by the Loecal

Government. Every Registrar so appointed may be removed by the Chief Justlce
or Local Government appointing himn.

8. The register of marriages mentioned in the sixth Section shall, at all reason-

Marrd . able times, be open for inspection ; and certified extracts there-

Marriage register to . . . R -

be open for public in- from shall, on application, be given by the Registrar on payment *

spection, . .

to him by the applicant of two rupees for each such extract.

Every such register shall be evidence of the truth of the statements therein
contained. '

9. Any Priest knowingly and wilfully solemnizing any marriage contrary to
and in violation of the fourth Section shall, on conviction
Penalty for solemniz-
mrrSmarmge contrary  thereof, be punished with simple imprisonment for a term which
to Scotion 4
o Bechon may extend to six months, or with fine which may extend to two

hundred rupees or with both.

10. Any Priest neglecting to comply with any of the requisitions affecting

him contained in the sixth Section shall, on conviction the1eof,

Penalty for Priest's be panished for every such offence with simple imprisonment
neglect of requirements . .

of Section 6. for a term which may extend to three months, or with fine

which may extend to one hundred rupees, or with both.

~11. Every other person required by the sixth Section to subscribe or abtest
- the said certificate who shall wilfully omit or neglect so to do,
Penalty for omitting o .
to subscribe and attest  shall, on conviction thereof, be punished for every such offence
the certificate. . e ;
with a fine not exceeding one hundred rapees.

» 12, Every person making or signing or attesting any such certificate con«

Penalty for making, taining a statement ‘which is false, and which he either knows
&c., false certificate. or believes to be false, or doesnot know to be true, shall be
deemed to be guilty of the offence of forgery as defined in the Indian Penal Code,
and shall be liable, on conviction thereof, to the penalties provided in Section four

hundred and sixty-six of the said Code.
13. Any

k2
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13. Any Registrar failing to enter the said certificate pursuant to the
Penalty for failing to sixth Section shall be punished with simple imprisonment for
register certificate. a term which may extend to one year, or with fine which may

~ extend to one thousand rupees, or with both.

14. Any person secreting, destroying, or dishonestly or fraudulently altering

Penalty for seoreting,  bD€ $aid register in any part thereof, shali be punished with

fﬁzb;‘c’g;‘égl or alteriug  {mprisonment of either description as | defined in the Indian

Penal Code for a term which may extend to two years, or, if he

be a Registrar, for a term which may extend to five years, and shall also be
liable to fine which may extend to five hundred rupees.

111. Of Parsee Matrimonial Courts.

15. Tor the purposes of hearing suits under this Act, a special Court
‘ o shall be constituted in each of the Presidency Towns of
penstifution of %% Calcutta, Madras and Bombay, and in such other places in
Ack. the Territories of the several Liocal Governments as such
Governments respectively shall think fit.

16. 'L'he Court so coumstituted in each of the Presidency Towns shall be
Parseo Chict Matri- entitled the Parsee Chief Matrimonial Court of Calcutta,
monial Courts. Madras or Bombay, asthc case may be. The local limits of
the jurigdiction of a Parsee Chief Matrimonial Court shall be conterminous with
the local limits of the ordinary original Civil jurisdiction of the High Court. The
Chief Justice of the High Court, or such other Judge of the same Court as the
Clief Justice shall from time to time appoint, shall be the Judge of such Matri-
monial Court, and, in the trial of cases under this Act, he shall be aided by eleven
Delegates.

17. Every Court so constituted at a place other than a Presidency Town
Parsee District Matri- shall be entitled the Parsee District Matrimonial Court of
monial Courts. such place. Subject to the provisions contained in the next
following Section, the local limits of the jurisdiction of such Court shall be
contmmmous with the limils of the District in which it is held. Tho J udge of
the princ¢ipal Court of original Civil jurisdiction at such place shall be the Judge
of such Matrimonial Court, and,in the trial of cases under this Act, he shall be
aided by seven Delegates.

18. The Local Government may from time to timealter the local limits of
Power toalter terri. D@ jurisdiction of any Parsee District Matrimonial Court,
torial jurisdiction of and may include within such limits any number of Districts
District Courts. ,
under its government.

19. Any
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19. Any District which the Tiocal Government, on account of the few-
o ness of the Parsee inhabitants, shall deem it inexpedient to
to%grtf;i%h?nl :]:erjlui;; include within the jurisdiction of any District Matrimonial
dietion of the Ohief 15yt shall be included within the jurisdiction of the Parsee
Chief Matrimonial Court for the Territories under such

Local Government where there is such Court.

20. A seal shall he made for every Court constituted under this Act, and
all decrees and orders and copies of decrees and orders of such
Court, shall be sealed with such seal, which shall be kept in
the custody of the presiding Judge.

Court Seal.

21. The Local Governments shall, in the Presidency Towns and Districts
Appointment of De- Subject to their respective Governments, respectively appoint
legates. persons to be Delegates to aid in the adjudication of cases
arising under this Act. The persons so appointed shall be Parsees: their
names shall be published in the Official Gazette; and their number shall, within

- the local limits of the ordinary original Civil jurisdiction of a High Court, be not

more than thirty, and in Districts beyond such limits not more than twenty.

22. The appointment of a Delegate shall be for life. But whenever a

Delegate shall die, or be desirous of relinquishing his office,

Power to appoint  OC refuse or become incapable or unfit to act, or be convicted

new Delegates. of an offence under the Indian Penal Code or other law for the

time being in force, then and so often the Local Govern-

ment may appoint any other person being a Parsee to be a Delegate in his

stead; and the name of the person so appointed shall be published in the
Official Gazette.

D 23. All Delegates appointed under this Act shall be

elegates to be deem-

ed public servants. considered to be public servants within the meaning of the
Indian Penal Code.

24. The Delegates selected under the sixteenth and seventeenth Sections
, _ toaid in the adjudication of suits under this Act, shall be
Selection of Delegates .
under Sections 16 and ~ taken under the orders of the presiding Judge of the Court
igpcf{;te?f B ﬂé%i(f in due rotation from the Delegates appointed by the Local
tion 21. Government under the twenty-first Section.

95. All Advocates, Vakeels, and Attorneys-at-law entitled to practise in a
Practitioners High Court shall be entitled to practise in any of the Courts
ractitionersin Mat- o o
rimonial Courts. constituted under this Act ; and all Vakeels entitled to prac-
tise in a District Court shall be entitled to practise in any District Matrimonial

Court constituted under this Act.

26. Al
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26. A1l suits instituted under this Act shall be br ought in the Court within
Court in which suits  the limits of whose jurisdiction the defendant resides at the
o be brought. time of the institution of the suit. When the defendant shall
at such time have left British India, such suit shall be brought
When defendant has .
left British India. in the Court at the place where the plaintiff and defendant
- last resided together.

IV.—Of Matrimonial Suits.

(a). For a decree of Nullity.
97. If a Parsee at the time of his or her marriage was a lunatic or of
habitually unsound mind, such marriage may at the instance
of his or her wife or hushand be declared null and void upon
proof that the lunacy or habitual unsoundness of mind exist-
ed at the time of the marriage and still continues. Provided that no suit shall
be brought under this Section if the plaintiff shall at the time of the marriage
have known that the respondent was a lunatic or of habitually unsound mind.

In casc of lunacy or
reental upsoundness.

28. In any case in which consummation of the
In case of non-con- arriage is from natural causes impossible, such marriage

summation owing ‘to . . -
physical causes. & may, at the instance of either party thereto, be declared to

- be null and void.

(8). For a Decree of Dissolutionin Case of Absence.

929. If ahusband or wife shall have been continually absent from his or

In case of absence her wife or husband for the space of seven years, and shall

for seven years. not have been heard of as being alive within that time by

those persons who would naturally have heard of him or her had he or she

been alive, the marriage of such husband or wife may, at the instance of either
party thereto, be dissolved.

(¢). For Divorce or Judicial Separation.

Ou_the ground of 30. Any hushand may sue that his marriage may be
the wife's adultery. dissolved, and a divorce granted, on the ground that his
wife has, since the celebration thereof, been guilty of adultery; and any wife

On the ground of the DAY SUE that her marriage may be dissolved, and a divorce
husband's adultery, & granted, on the ground that, since the celebration thereof,
her hishand has been guilty of adultery with a married or fornication with an
unmarried woman not being a prostitute, or of bigamy coupled with adultery,
or of adultery coupled with cruelty, or of adultery coupled with wilful desertion
for two years or upwards, of of rape, or of an unnatural offence. In every
such sult for divorce on the ground of adultery the plaintill shall, unless the

Court
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Court shall otherwise order, make the person with whom the adultery is alleged
to have been committed a co-defendant, and in any such suit by the husband
the Court may order the adulterer to pay the whole or any part of the costs
of the proceedings. '

31. Ifahusband treat his wife with such cruelty or personal violence
Grounds of judicial @S t0 render it in the judgment of the Court improper to
separation. compel her to live with him, or if lis conduct afford her
reasonable grounds for apprehending danger to life or serious personal injury,
or if a prostitute be openly brought into orallowed to remain in the place of
abode of a wife by her own husband, she shall be entitled to demand a judicial”
separation,

32. 1In asuit for divorce or judicial separation under this Act, if the
Suits for divorce or Court be satisfied of the truth of the allegations contained in the
Judicial separation. plaint, and that the offence therein set forth has not been con-
+doned, and that the husband and wife are not colluding together, and that the plain-
tiff has nofi connived at or been accessory to the said coffence, and that there has been
no unnecessary or improper delay in instituting the suit, and that there is no
other legal ground why relief should not be granted, then and in such case, but not
otherwise, the Court shall decree a divorce or judicial separation accordingly.

¢

33.. In any suit under this Act for divorce or judicial separation, if the
" Alimony pendente  Wife shall not have an independent income sufficient for her
: lite. support and the necessary expenses of the suit, the Court, on
the- application of the wife, may order the husband to pay her monthly or weekly
during the suit such sum, not exceeding one-fifth of the husband’s net income, as

the Court, considering the circumstances of the parties, shall think reasonable.

34, The Court may, if it shall think fit, on any decree for divorce or judicial
separation, order that the husband shall, to the satisfaction ot
the Court, secure to the wife such gross sum, or such monthly
~or periodical payments of money for a term not exceeding her life, as, having
‘regard to her own property (if any), her husband’s ability and the conduct of the
parties, shall be deemed just, and for that purpose may require a proper instru-
ment to be executed by all necessary parties and suspend the pronouncing of
its decree until such instrument shall have been duly executed. In case any such
order shall not be obey ed’by her husband, he shall be liable to damages at her
suit, and further to be sued: by any person- supplying her with necessaries, dm1no'
the time of such disobedience, for the price or mlue of such necessaries. '

Permanent alimony,

35. In

¢ 2




226 ACT No. XV or 1865,

35. In all cases in which the Court shall make any decree or order for
 Payment of alimony  limony, it may direct the same to be paid either to the wife
io wifeor tohertrustee.  hyergelf, or to any trustee on her behalf to be approved by
the Court, and may impose any terms or restrictions which to the Court may seem
expedient, and may from time to time appoint a new frustee, if for any reason it
shall appear to the Court ex.pedient so to do.

. (d). For Restitution of Conjugal Raghts.
36. Where a husband shall have deserted or without lawful cause ceased to
Suit for restitution COhabit with his wife, or where a wife shall have deserted or
of conjugal rights. ~without lawful cause ccased to cohabit with her husband, the
party so deserted or with whom cohabitation shall have so ceased, may sue for
the restitution of his or her conjugal rights, and the Court, if satisfied of the
truth of the allegations contained in the plaint and that there is no just ground why
relief should not be granted, may proceed to decree such restitution of conjugal
rights accordingly. If such decrec shall not be obeyed by the party against whom
it is passed, he or she shall be liable to be punished with simple imprisonment for
a term which may extend to one month, or with fine which may extend to two
hundred rupees, or with both.

37. Notwithstanding anything hereinbefore contained, no suit shall be

No suit to bo brought brought in any Court to ent"orc(? any marriage between Parsees
to enforce marriage or  Or any contract conmected with or arising out of any such
mearriage when  ont of marriage, if, at the date of the institution of the suit, the hus-
under 16 yours or wife  hang shall not have completed the age of sixteen years, or

under 14 years.
the wife shall not have completed the age of fourteen years.

_ 38. In every suit preferred under this Act, the case
e may be heard - ghall be tried with closed doors should such be the wish of
either of the parties.

39. Every plaint and petition of appeal preferred under this Act shall

’ ~ bear a stamp of thirty-two Rupees, and all other instruments

p§§§{2§§°“ pleintsand 1 q writings' of the kind specified as requiring a stamp i
Schedule B to Act No. X of 1862 (Yo consolidate and ament

the Law relaling to Stamp Duties) and exhibited in a suit under this Act, shal
be stamped in accordance with the provisions of the said Aet No. X of 186%

Provisions of Givil 40. The provisions of tlie Code of Civil Procedure shal

P : . G e
P{;ﬁgd;‘;f;giede? iB- 80 far as the same may be applicable, apply to suits institute

Act. . ~ under this Act,

4l 9
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4]1. Insuitsunderthis Aet all questions of law and procedure shall be
Determination of Gctermined by the presiding Judge; but the decision on
questions of law and  the facts shall be the decision of the majority of the Dele-
procedure, and of fact.
gates before whom the case is tried.

42 An appeal shall lie to the High Coult from the decision of any Court
Appeal to High established under this Act, whether a Chief Matrimonial Court
Cours. or a District Matrimonial Court, on the ground of the decision
being contrary to somelaw or usage having the force of law, or of a substantial
error or defectin the procedure or investigation of the case which may have pro-
duced error or defect in the decision of the case upon the merits, and on no other
ground: Provided that such appeal be instituted within three calendar months
after the decision appealed from shall have been pronounced.

43. When the time hereby limited for appealing against any decree dis-
Liberty to parties to Solving amarriage shall have expived and no appeal shall have
ATy Sgai. been presented against such decree, or when any such appeal
shall bave been dismissed, or when in the result of any appeal any marriage
shall be declared to be dissolved, but not sooner, it shall be lawful for the re-
spective parties thereto to marry again, as if the prior marriage had ‘been
dissolved by death.

V.—Of the Children of the. Parties.

44. In any suit under this Act for obtaining a judicial separation or a
Custody of children decree of nullity of marriage, or for dissolving a marriage,
pendente lite. the Court may from time to time pass such interim orders

: and make such provision in the final decree as it may deem just and proper,

with respect to the custody, maintenance, and education of the children under
the age of sixteen years, the marriage of whose parents is the subject of such

~suit, and may, after the final decree, upon application by petition for this pur-

. , pose, make from time to time all such orders and provisions
Of%ﬁﬁ{fef sty with respect to the custody, maintenance, and education of
decree. such children as might have been made by such final decree,
or by 1nte1un orders in case the suit for obtaining such decree were still pend-
ing. '

45. Inanycase in which the Court shall pronounce a decree of divorce

' Settlomont of wites % judicial separation for adultery of the wife, if it shall be

property for benefit of made to appear to the Court that the wife is entitled to any

property either in-possession or reversion, the Court may order

such settlement as it shall think reasonable to be made of such property-or any
part thereof, for the benefit of the children of the marriage or any of them.

VI.—0f

chlldren
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VI.—Of the Mode of enforcing Penalties under this Act.

46. All offences under this Act may be tried by any Officer exercising

Gognizance of offemces 1€ pOWers of a Magistrate; unless the period of imprisonment

under this Act. to which the offender is liable shall exceed that which such

Officer is competent to award under the law for the time Deing in force in the

place in which he is employed. When the period of imprisonment provided by

this Act exceeds the period that may be awarded by such Officer, the offender
shall be committed for trial before the Court of Session,

47. 1If any offence which by this Actis declared to be punishable with
, f o fine, or with fine and imprisonment not exceeding six
- Punishment - « : o C1e o
fe,,c‘;;“?}ln‘gg‘: i A%t‘ months, shall be committed by any person within the local
committed within local
Tomits of High Court, limits of the erdinary original Civil jurisdiction of the ngh
Court, such offence shall be punishable upon summary con?

viction by any Maglstmte of Police of the place at which such Court is held.

48, All fines imposed under the authority of this Act may, in case of non-'

Levy of fines by dis- Payment théljeof, be levied by distress and sale of the offend-

:  tress. er’s movable property by warrant under the hand of the
Officer imposing the fine, :

49. In case dny such fine shall not be forthwith paid, such Officer may
order the offender to be arrested and kept in safe custody until
Procedure until re-
turn is made to distress  the return can be conveniently made to suth warrant of dis-
warm tress, unless the offender shall give security to the satisfaca
tion of such Officer for his appearance at such place and time as shall be ap-
pointed for the return of the warrant of distress.

50. Ifupon the return of the warrant it shall appear that no sufficient

Tmprisonment if 1o distress can be had whereon to levy such fine, and the same
sufficient distress. shall not be forthwith paid, or in case it shall appear to the
datisfaction of such Officer, by the confession of the offender or otherwise, that
he has not sufficient movable property whereupon such fine could be levied if
a warrant of distress were issued, any such Officer may, by warrant under his
hand, commit the offender to prison, for any term not exceeding two calendar
months when the amount of fine shall not exceed fifty Rupees, and for any term
not exceeding four calendar months when the amount shall not exceed one
hundred Rupees, and for any term not, exceeding six calendar months in any
other case, thé commitment to be determinable in each of the cases aforesaid on
pa.ymeﬁt of the amount of fine,

VIL.—Miscellaneous.
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VII.—Miscellaneous.

51. Sub}eet to the provisions contained or referred toin tlus Act, the High

Rules of procedure 09111'_15 shall make such rules and regulations concerning t}le

of Parsce Matrimonial Practiee and procedure of the TParsee Chief and District

S}fg‘g;ﬁocl;‘;fﬁade b Matrimonial Courts in the Presidency or Government in

which such High Court shall be established, as it may from

time to time consider expedient, and shall have full power from time to time to

revoke or alter the same. All such rules, revocations, and alterations shall be
published in the Official Gazette.

52. The Governor-General of Indiain Council may invest the Chief Exe-

Power toinvest Chiet  cutive Officer of any part of British India under the immedi-
Executive Officer with st . . s
powers of Local Gov- ate administration of the Government of India with the powers

erament. vested by this Actin a Local Government.
Commancemeiit and 53. This Act shall commence and take effect on the
extent of Act. first day of September 1865, and shall extend to the whole of
British India.

SCHRDULE (See Section 6.)

! Q@
a S, | %
: o

Names of " i = a0
Condition ¢ ! Names of © %
Date and Placc| the Hus- . Ranlk ar ! . ames Rank or P 2
1 . at the time N Age, TResidernce the Fathers . o &g

i arriage. and and o Protession. * = bt she atners D rotessi o
of Marriag b Wife. of Marriage. or Ghardians. Profession. 2 ] F;:
B S
it

=

B

]

'S

l‘-;g




