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ACT No. XXVIII or 1866.

PASSED BY THE GovERNOR GENERAL OF Ixpta 1x CoUuNcIL.

( Received the assent of the Governor General on the 24tk October 186 )

- An Act to give to Trustees, Mortgagees and others, in cases to which English
Law s applicable, ceriain powers now commonly inserted in Settlements,
Mortgages and Wills, and to amend the Law of property and relieve
Trustees.

w hereas itis expedient that in cases to which English Law is applicable,
certain powers and provisions usually inserted in Settle-
ments, Mortgages, Wills and other instruments; should be
made incident to the estates of the persons interested, so as to dispense with the
necessity of inserting “the same in terms in every such instrument, and that
in such cases Trustees should he relieved ; It is enacted as follows :—

Preamble.

Toterpretation  of 1. Inthe construction of this Act, unless there he some-
terms. thing repugnant in the subject or context—

“ Immoveable Property’ shall include land, any benefit to arise out of land,
< Immoveable pro- and things attached to the earth or permanently fastened ;to
perty. anything which is attached to the earth :

“ Mortgage ” shall he taken to include every instrument by virtue where-
of immoveable property is in any manuer conveyed, pledged,
or charged as security for the repayment of money or moneys’
worth lent, and to be re-conveyed, or released on satisfaction of the debt :

¢ Mortgage. ”

“ Mortgagor ” shall be taken to include every person by
whom any such conveyance, pledge, or charge as aforesaid
shall he made:

« Mortgagor. "

«“ Mortgagee” shall be taken to include every person to whom orin-wlose
¢ Mortgagee, " favour any such conveyance, pledge or char@o as aforesaid.
is made or transferred : and

“IHigh
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“ High Court” means any Court established or to be established under
] Statute 24 & 25 Vic., cap. 104, and includes the Chief Court
of the Punjab and the Supreme Court of Judicature of the
"Settlement of Prince of Wales’ Island, Singapore and Malacca.

“ High Court.”

Powers of Trustees for sale, §c., and Trustees of renewable lease-holds.

2. In all cases where, by any will, deed or other instrument of settlement,
it is expressly declarved that Trustees or other persons therein
Trustees empowered LY .

to sell may sell inlots, named or indicated shall have a power of sale, either gener-

and either by public . . . ]
auction or private con-  ally or in any particular event, over any immov eable pro-
track. perty named or referred to in, or from time to time subject
to, the uses or trusts of such will, deed or other instrumient, it shall be lawful
for such Trustees or other persons, whether such property be vested in them or
not, to exercise such power of sale by selling such property either together or

in lots, and either by public auction or private contract, and either at one time
or at several times.

3. It shall be lawful for the persons making any such sale to insert any such
' Salo may be made Special or other stipulations, either as to title or evidence of
‘tlll(l)dngr i}:fdclalt[‘uc;gltlggs title, or otherwise, in any conditions of sale, or contract for
may buy in, &e. sale, as they shall think fit ; and also to buy in the property or
any part thereof at any sale by auction, and to rescind or vary any confract for
sale, and to re-sell the property which shall be so bought in, or as to which the con-
tract shall be so rescinded, without being responsible for any loss which may be
occasioned thereby ; -and no purchaser under any suqh sale shall be bound to
enquire whether the persons making the same may or may not have in con-
templation any particular re-investment of the purchase-money in the pur-
chase of any other property or otherwise.

4. For the purpose of completing any such sale as aforesaid, the persons
R . empowered to sell as aforesaid shall have full power to con-
Trustees exercising . . . .

power %fgale, &e,em.  vey or otherwise dispose of the property in question, in such
powered to convey. S
manner as may be necessary.

5. The money so received upon any such sale as aforesaid shall he laid
ut in the manner indicated in that behalf in the will, deed

Money arising fr . . . . n .
sales, tobo .la‘mgpu‘f?& or instrument. containing the power of sale; and until the
fl,;etlfe“i‘?i‘flm&;‘?d“med money to he received upon any sale as aforesaid shall he so

disposed of, the same shall be invested at interest in Gov-

crnment

]
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ACT No. XXVIII or 1866.

ernment securities for the benefit of such persons as would be entitled to

Until it is so lsa the benefit of the wouney,. and the intercst and profits
o Tiong O;‘,gr;’;;ﬁt thereof, in case such money were then actually laid out as
securities. aforesaid : Provided that if the will, deed or instrument
shall contain no such indication, the persons empowered to sell as aforesaid
shall invest the money so received upon any such sale in their names upon
Government securities in India, and the interest of such securities shall he paid
and applied to such person or persons for such purposes and in such manner as
the rents and profits of the property sold as aforesaid would haye been payable
or applicable in case such sale had not been made.

, Powers of Mortgagees.

6. Where any principal money is secured or charged by deed on any im-
Powers incident to 100OVeable property, or on any interest therein, the person to
morigages. whom such money shall for the time being be payable, his
executors, administrators and assigns, shall, at any time after the expiration
of one year from the time when such principal money shall have become pay-
able, according to the terms of the deed, or after any interest on such principal
money shall have been in arrear for six months, or after any omission to pay
any premium on any insurance which by the terms of the deed ought to be
paid by the person entitled to the property subject to the charge, have the
following powers to the same extent (but no wmore) as if they had been in

terms conferred by the person creating the charge, namely :—

1st.—A power to sell or concur with any other persoil in selling the whole
or any parf of the property by public auction or private contract, subject to
any reasonable conditions he may think fit to make, and to rescind or vary con-
tracts for sale, or buy in and re-sell the property, from time to time, in like
‘manner : ' '

2nd.— A. power to appoint or obtain the appointment of a Receiver of the
rents and profits of the whole or any part of the property in manner herein.
-after mentioned.

7. Receipts for purchase money given by the person or persons exercising
i J B ‘ 8
Recoints the power of sale hereby conferred, shall be sufficient
LeeIpts or pl"ll‘* . . -
chase money sufficient  discharges to the purchasers, who shall not be bound to see
-discharges, 3 : : r 1 e e
to the apphcation of such purchase monoey.

8. No
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8. \To such sale as last aforesaid shall be made until affer six months’
Notice to be given ‘notice in writing given to the person or one of the persons
before sale ; but pur-  entitled to the property subject to the charge, or uffixed on
chaser relieved f{rom .
inquiry as to circum- Some conspicuous part of sueh property; but when a sale has
stinces of sale. been effected in professed exercise of the powers hereby con-
ferred, the title of the purchaser shall not be liable to be impeached on the
ground that no case had arisen to authorize the exercise of such power, or that
no such notice as aforesaid had heen given; but any person damnified by any
such nnanthorizgd exercise of such power, shall have his remedy in damages

against the person or persons selling.

9. 'The money arising by any sale effected as aforesaid shall be applied
Application of pnr- DY the person receiving the same as follows:—first, in pay-
chase money. ment of all the expenses incident to the sale or incurred in
any attempted sale secondly, in discharge of all inferest and costs then due in
respect of the charge in consequence whereof the sale was made ; and thirdly, in
discharge of all the principal monies then due in respect of such charge ; and

the residue of such money shall be paid tothe person entitled to the property
subject to the charge, his executors, administrators or assigns, as the case may be.

10. " The person exercising the power of sale hereby conferred shall have
Conveyance to the POWET Dy deed to convey or assign to and vest in the pur-
purchaser. . chaser the property sold, for all the estate and interest there-
in which the person who created the charge had power to dispose of : Provided.
that nothing herein contained shall be construned to authorize the mortgagee
of a term of years to sell and convey the fee simple of the property comprised
therein in cases where the mortgagor could have disposed of such fee simple
at the date of the mortgage.

“11.- At any time after the power of sale hereby conferred shall have be-

come exerciseable, the person entitled to exercise the same

Ownor of \harge  chall be entitled to demand and recover from the person en-

may call for title deeds

and - conveyance  of titled to the property subject to the charge, all the deeds:

legal estate. h b . .
and documents in his possession or power relating to the

same property, or to the title thereto, which he would have heen entitled to
demand and recover if the same property had been conveyed, appointed or sur-
rendered to and weve then vested in him for all the estate and interest which
the person creating the charge had power to dispose of ; and where the legal
estate shall be outstanding in a Trustee, the person entltlod to a charge created

by




ACT No. XXVIII or 18686,

by a person equitably entitled, or any purchaser from such person, shall be en-
titled to call for a conveyance of the legal estate to the same extent as the
person creating the charge could have called for such a conveyance if the
charge had not been made.

12 Any person entitled to appoint or obtain the appointment of a Re-
ceiver as aforesaid, may from time to time, if any person or
persons has or have been named in the deed of charge for
that purpose, appoint such person or any one of such persons
to be Receiver, or if no person be so named, then may, by writing delivered
to the person or any one of the persons entitled to the property subject to the
charge, or affixed on some conspicuous part of the property, require such last-
mentioned person or persons to appoint a fit and proper person as Receiver, and
ifno such appointment be made within ten days after such requisition, then may
in writing appoint any person he may think fit. No person shall be ineligible
for the office of Receiver merely because he is an Officer of the High Court.

Appointment of Re-
ceiver.

13. Every Receiver appointed as aforesaid shall be deemed to be the

Receiver deemed o agent of the person entitled to the property subject to the

be the agent of the charge, who shall be solely responsible for his acts or de-
 mortgagor. faults, unless otherwise provided for in the charge.

14. ZEvery Receiver appointed as aforesaid shall have power to demand
and recover and give effectual receipts for all the rents,
issues and profits of the property of which he is appointed
Receiver, by suit, distress, or otherwise, in the name either of the person en-
titled to the property subject to the charge, or of the person entitled to the
money secured by the charge, to the full extent of the estate or interest which
the person who created the charge had power to dispose of.

Powers of Receiver.

15, Every Receiver appointed as aforesaid may be removed by the like

‘Receiver may be re.  2Uthority, or on the like requisition as before provided with

moved. respect to the original appointment of a Receiver, and new
Receivers may he appointed from time to time.

16. Every Receiver appointed as aforesaid shall be entitled to retain out

. ) of any money received hy him, in lieu of all costs, charges,

~ Receiver to receive a v ¥ L oo
commission not exceed-  and expenses whatsoever, such a commission, not exceeding
ing five per cent, . ; 1 R
five per centum onthe gross amount of all money received,

ags
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as shall be specified in his appointment, and if no amount shall be so specified;
then five per eentum on such gross amount.

17. Every Receiver appointed as aforesaid shall, if so directed in wntmg

Receiver to insure if by the person entitled to the money secured by the charge,

required. insure and keep insured from loss or damage by fire, out of

the money received by him, the whole or any part of the ploperty included in
the charge which is in its nature insurable.

18. Every Receiver appointed as aforesaid shall pay and apply all the
Application  of  2ORY received by him in the first place in discharge of
moneys received by (overnment revenue and of all taxes, rates and assessments
i whatsoever, and in payment of his commission as aforesaid,
and of the premiums on the insurances, if any; and in the next place in pay-
ment of all the interest accruing due in respect of any principal money then
charged on the property over which he is Receiver, or on any part thereof ; and,
subject as aforesaid, shall pay all the residue of such moncy to the person for

the time being entitled to the property subject to he charge, his executors,
administrators or assigns.

19. The powers and provisions contained in Sections 6 to 18 of this
Act, both inclusive, relate only to morlg * charge
This Part to relate , bot , Te y orlgages or charges
to charges by way of made to secure money advanced or to be advanced hy way
mortgage only. o L v
of loan, or to secure an existing or future debt.

- Leases.

*  20. Where any license to do any act which without such license would
Restrickion o et cre_ate a forfeiture, or give a right to re-enter, under a con-
of license to alien. dition or power reserved in any lease heretofore granted, or
' to be hereafter granted, shall, at any time after this Act

cowmcs into operation, be given fo any lessec or his assigns, every such license
shall, unless othorwise expressed, extend only to the permission actually given,
or to any specific hreach of any proviso or covenant muade or to bo made, or to
the actnal assignment, under-lease or other matter thereby specifically anthoriz-
ed to be done, but not so as to prevent .any procceding for any subsequent
hreach (unless otherwise specified in such license) ; and all vights under cove-
nants and powers of forfeilure and re-entry in the lease contained shall vemain

in full force and shall he available as against any subsequent breach of covenant

ov condition, assignment, under-icase, or other matter not specifically authoriz-

ed or

0 < omam e e e e e
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ed or made dispunishable by such license, in the same manner as if no such
license had been given; and the condition or right of re-entry shall be and
remain in all respects as if such license had not been given, except in respect
of the particular matter authorized to be done.

2]1. Where in any lease heretofore granted or to be hereafter granted,
Restricted operation  U1ere ‘is or shall be a power or condition of re-entry on
of partial licenses. assigning or under-letting, or doing any other specified act
without license, and a license at any time after the passing of this Act shall be
given to one of several lessees or co-owners to assign or under-let his share or
interest, or to do any other act prohibited to be done without license; or shall -
be given to any lessee or owner, or any one of several lessees or owners, to
assign or under-let part only of the property, or to do any other such act as.
“aforesaid in vespect of part only of such property, such license shall not oper-
ate to destroy or extinguish the right of re-entry in case of any breach of the
covenant or condition by the co-lessee or co-lessees, or owner or owners, of the
other shares or interests in the property, or by the lessee or owner of the rest
of the property (as the case may be) over or in respect of such shares or - inter-
ests or remaining property, butsuch right of re-entry shall remain in full force
over or in respect of the shares or interests or property not the subject of such
license. ‘

22. Where the reversion upon a lease is severed, and the rent or otlier
Apportionment  of reservation is legally ?pportioned, the a,ssigne(.é of each part
conditions of re-entry of the reversion shall, in respect of the apportioned rent or
o certin cases. other reservation allotted or belonging to him, have and be
entitled to the benefit of all conditions or powers of re-entry for non-payment
of the original rent or other reservation, in like manner as if such conditions -
or powers had been reserved to him as incident to his part of the reversion
in respect of the apportioned rent or other reservation allotted or belonging
to him. ‘

Rent-charges.
923, The release from a vent-charge of part of the immoveable property
charged therewith shall not extinguish the whole rent-
Release of part of = ) -

land charged, not to be  charge, but shall operate only to bar the right to recover

an extinguis t. h ; o, '
au extinguishmen any part of the vent-charge .out of the property released,
without prejudice nevertheless to the rights of all- persons mtercsted in.the pro«

perty remaining unreloased, and not concurring in or confirming the release.

Powers.
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Powers,

24. A deed hereafter executed in the presence of and attested by two
Mode of execution Or more witnesses in the manner in which deeds are
of powers. ordinarily executed and attested, shall, so far as respects
the execution and attestation thereof, be a valid execution of a power of ap-
pointment by deed or by any instrument in writing not testamentary, not-
withstanding it shall have been expressly required that a deed or instru-
ment in writing made in exercise of such power should be executed or at-
" tested with some additional or other form of execution or attestation or
solemnity : Provided always, that this provision shall not operate to defeat any
direction in the instrument creating the power, that the consent of any parti-
cular person shall be necessary to a valid execution, or that any act shall be
performed in order to give validity to any appointment, having no relation to
the mode of executing and attesting the instrument: and nothing herein con-
tained shall prevent the donee of a power from executing it conformably to
the power by writing or otherwise than by an instrument executed and attested
as an ordinary deed, and to any such execution of a power this provision shall
not extend.

25. Where by any will which shall come into operation after the passing
Togateo i ntmstma}', of this Act, the testator shall have charged his immovcable

raise money by sale, 3 t
motwithstanding want  PT operty or any specific portion thereof with the payment of

of express power in his debts, or with the payment of any legacy or other speci-~ -

" the will. fic sum of money, and shall have bequeathed the property

s0 charged to any Trustee or Trustees for the whole of his estate or interest
therein, and shall not have made any express provision for the raising of such
debt, legacy or sum of money out of such property, it shall be lawful for the
said legatee or legatees in trust, notwithstanding any trusts actually declared
by the testator, to raise such debts, legacy or money as aforesaid by sale and
absolute disposition by public auction or private contract, of the said property
or any part thereof, or by a mortgage of the same, or partly in one mode
and partly in the other; and any deed or deeds of mortgage so executed may
reserve such rate of interest and fix such period or periods of repayment as
the person or persons executing the same shall think proper.

26. The powers conferred by the last preceding Scection shall extend to
Powers given by all and evéry person or persons in whom the property be-
last Section extended ;. . oL ime heino he L
to sumivors, logatecs, Gueathed in trust shall for the time being be vested by sur-
&e. vivorship, or under the laws relating to intestate or testa-

mentary

W R
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ménbary succession, or to any person or persons who may be appointed under
any power in the will, or by the High Court, to succeed to the trusteeship
vested in such legatee or legatees in trust as aforesaid.

27. 1If any testator who shall have created such a charge as is described

“in Section 25 of this Act, shall not have bequeathed the

Executors {o lhave , ., . wmanld

power of raising Droperty charged as aforesaid in such terms as that his

money,&e.wherethere  yhole estate and interest therein shall become vested in any
is no sufficient bequest. .

Tyrustee or Trustees, the executor or executors (if any) for the
time being named in such will, shall have the same or the like power of raising
the said moneys as is hereinbefore vested in the legatee or legatees in trust
of the said property, and such power shall from time to time devolve on and
become vested in the person or persons (if any) in whom the executorship
shall for the time being be vested.

28. Purchasers or mortgagees shall not. be bound to enquire whether
the powers conferred by Sections 25, 26 and 27 of this

Purchasers, &c, nob . )
bound to enquire as o Act, or any of them, shall have been duly and correct-

powers. ly exercised by the person or persons acting in virtue
thereof.
. Inheritance.

29. In cases of intestacies occurring before the first day of January 1866,
Descent how fohe Where there shall be a total failure of heirs of the purchaser,
traced. or where any immoveable property shall be descendible
—as if an ancestor had been the purchaser thereof, and there shall be a total fail-
ure of the heirs of such ancestor, then and in every such case the property
shall descend, and the descent shall thenceforth be traced from the person last
entitled to the property as if he had been the purchaser thereof. This Section
shall be read as part of Act No. XXX of 1839 (fm’ the amendment of the law
of inheritance),

Assigninent of Moveables and Terms for Years.

30. Any person shall have power to assign moveable property now by law
Assignment to solf  2ssignable, terms for years of immoveable property, and
and others. estates by clegit, divectly to himself and another person o
other persons or corporation, by the like means as he might assign the same
to another.
LPurchase
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Purchasers,

31. The bond fide payment to and the receipt of any person to whom any

_ purcha p 'tgag .shall be payable uy ny

Not to be bound to se or mO{tDwoe money - sha payable upon any
“see tothe applieation express or implied trust, shall effectually discharge the

of purchase money,.&e. . . . .
person paying the same from seeing to the application, or
being answerable for the misapplication thereof.

Tnvestment of Trust Punds.

32. Trustees having trust money in their hands which it is their duty to-
O what securitios invest at interest, shall be at liberty, at their discretion, to
trust funds may be in-  invest the same in any Government securities, and such
vested. Trustees shall also be at liberty, at their discretion, to call in
any trust funds invested in any other securities than as aforesaid, and to invest
‘the same on any such securities as aforesaid, and also from time to time, at
their discretion, to vary any such investments as aforesaid for others of the
same nature: Provided always, that no such original investment as aforesaid,
and no such change of investment as aforesaid, shall be made where there is a
person under no disability entitled in possession to receive the income of the
trust fund for his life, or for a term of years determinable with his life, or for
any greater estate, without the consent in writing of such person.

Trustees and Frecutors.

33. In all cases where any property is held by Trustees in trust for a
Prustees may apply Minor, either absolutely or contingently on his attaining
lygf,%xlgogcpOf%?a,e(;f majority, or on the occurrence of any event previously to
maintenance. his attaining majority, it shall be lawful for such Trustees,
at their sole discretion, to pay to the guardians (if any) of such minor, ov other-
wise to apply for or towards the maintenance or education of such minor, the
whole or any part-of the income to which such minor may he eatitled in respect
of such property, whether theve be any other fund applicable to the same purpose,
or any other person bound by law to provide for such maintenance or educa-
tion, or not; and such Trustees shall accumulate all the residue of such income
by way of compound interest, by investing the same and the resulting income
thereof from time to time in proper securities, for the henefit of the person who
ghall wltimately become entitled to the property from which such accumulations
shall have avisen @ Provided always, that it shall be lawful for such f'rustees at
any time, if it shall appear to them expedient, to apply the whole or any part

of
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of such accumulations as if the same were part of the income zmsmg in the
then current year.

*

34. ‘Whenever any Trustee, eithev original or substituted, and whether
Provisions for ap- appointed by any High Court or otherwise, shall die, or be
pointmentof newTrus-  six months absent from British 1India, or desire to be dis-
tees, on death, &e. .
charged from, or refuse, or become unfit or incapable to act
in the trusts or powers in him reposed, before the same shall have been fully
discharged and performed, it shall be lawful for the person or persons nominated
for that purpose by the deed,will, or other instrument creating the trust (if any),
or if there be no such person, or no such person able and willing to act, then for
the surviving or continuing Trustees or Trustee for the time being, or the acting
executors or executor, or administrators or administrator of the last surviving
and continuing Trustee, or for the retiring Trustees, if they shall all retire simul-
taneously, or for the last retiring Trustee, or where there are two or more classes '
of Trustees of the instrument creating the trust, then for the surviving or con-
tinuing Trustees or Trustee of the class in which any such vacancy or disquali-
fication shall occur (and for this purpose any refusing or retiring Trustee shall,
if willing to act in the execution of the power, be considered a continuing
Trustee) by writing to appoint any other person or persons to be a Trustee or
Trustees in the. place of the Trustee or Trustees so dying, or being absent
from British India, or desiring to be discharged, or refusing or becoming
unfit or incapable to act as aforesaid. So often as any new Trustee or Trustees
shall be so appointed as aforesaid, all the trust property (if any) which
for the time being shall be vested in the surviving or continuing Trustees
or ''rustee, or in the heirs, executors or administrators of any Trustee, shall
with all convenient speed be conveyed and transferred so that the same
may be legally and effectually vested in such new Trustee or Trustees, either
solely or jointly with the swrviving or continuing Trustees or Trustee, as
the case'may require.  Lvery new Trustee to be appointed as aforesaid, as
well before as after such conveyance or transfer as aforesaid, and also every
Trustee appointed by any High Court either before or after the passing of this
Act, shall have the same powers, authorities, and discretions, and shall in all
respects act as if he had been originally nominated a Trustee by the deed, will,
or other instrument (if auy) creating the trust.. - The Official Trustee may with
his consent, and by thie order of the Iligh Court, beappointed under this Section
in any case in which ouly one Trustec is to be appointed and such Trustee is to

“be the sole Trustee,

356, The
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. 35. The power of appointing new Trustees hereinbe-
Appointment of new : . - . .
Trustee in place of fore contained, may be exercised in cases where a Trustee

Trustee predeceasin . . . . . . :\
testator. P §  nominated in a will has died in the life-fime of the testator.

36. The receipts in writing of any Trustees or Trustee for any money
Trustees’ receipts to  PAyable to them or him by reason, or in the exercise, of any

be. discharges. trusts or powers reposed or vested in them or him, shall be
sufficient discharges for the money therein expressed to be received, and shall

effectually exonerate the persons paying sach money from seeing to the ap-

plication thereof, or from being ,answevable for any loss or misapplication
thereof. '

37. Every deed, will, or other instrument creating a trust either expressly
' or by implication, shall, without prejudice to the clauses actu-

_ Every trust instru- . . . .
“ment o he deemed to ally contained therein, be deemed to contain a clause in the
f’x‘l’gé‘g‘;i%aujﬁfif"fefgf words or to the effect following, that is to say, ¢ that the
E;:ement oftheTrus-  Tprystees or Trustee for the time being of the said deed, will,
or other instrument, skall be respectively chargeable only for
such moneys, stocks, funds and securities, as they shall respectively actually re-
ceive, notwithstanding their respectively signing any receipt for the sake of
conformity, and shall be answerable and accountable only for their own acts, re-
ceipts, neglects, or defaults, and not for those of each other, nor for any banker, .
broker or other person with whom any trust moneys or securities may be
deposited, nor for the insufficiency or deficiency of any stocks, funds, or se-
curities, nor for any other loss, unless the same shall happen through their
own wilful defanlt respectively; and also that it shall be lawful for the Trus-
‘tees or Trustee for the time being of the said deed, will, or other instrument,
to reimburse themselves or himself, or pay or discharge out of the trust
premises all expenses incurred in or about the execution of the trusts or

powers of the said deed, will, or other instrument.”

38. It shall be lawful for any executors to pay any debts or claims upon

any evidence that they may think sufficient, and to accept

1‘““"}}2&’)}”2{‘3 eom-any composition, or any sccurity for any debts due to the
deceased, and to allow any time for payment of any such

debts as they shall think fit, and also to compromise, compound, or submit to
arbitration all debts, accounts, claims, and things whatsoever relating to the
estate of the deceased, and for any of the puvposes aforesaid to enter into, give,

“and
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~and execute such-agreements, instruments of composition, releases, and other

things as they shall think expedient, without being responsible for any loss to
be occasioned thereby.

39. NoTrustee, executor or administrator making Zany payment or doing
any act bond fide under or in pursuance of any power of

Trustee, &e., mak- . . .
ing payment under attorney, shall be liable for the moneys so paid or the act so
%’g‘l‘)’gﬁl‘iﬁtg‘}}le&q?ﬁ done, by reason that the person who gave the power of at-
lonfadsfifct]]ll ggWIggtY giv-  torney was dead at the time of such payment or act, or had
B done some act to avoid the power: Provided that the
fact of the death, or of the-doing of such act aslast aforesaid, at the time
of such payment or act bond fide done as aforesaid by such Trustee, executor
or administrator, was not known to him: Provided always, that nothing here-
in contained shall in any. manner affect or prejudice the right of any person
entitled to the money against the person to whom such payment shall have
been made ; but that such person so entitied shall have the same remedy
against such person to whom suclh payment shall be made as he would have
had against the Trustee, executor or administrator, if the money had not been

paid away under such power of attorney.

40. Where an executor or administrator liable as such to the rents, cov-

As to liahility of ex.  €1ANES, or agreements contained in any lease or agreement

ecutor or admimstrator  for g lease granted or assigned, whether before or after

in respect of rents, ; . .
covenants, or agree- the passing of this Aet, to the testator or intestate whose

ens estate is being administered, shall have satisfied all such

liabilities under the said lease, or agreement for a lease as may have accrued due

and been claimed up to the time of the assignment hereinafter mentioned, and

shall have set apart a sufficient fund to answer any future claim that may be:

made in respect of auny fixed and ascertained sum covenanted or agreed by the
lessee to be laid out on the property demised or agreed to he demised, although
the period for laying out the same may not have arrived, and shall have agsign-
ed the lease or agreement for a lease to a purchaser thereof, lie shall be at liber-
ty to distribute the residuary cstate of the deceased to and amongst the parties
entitled thereto, respectively, without appropriating any part, or any further
part (as the case may he) of .the estate of the deceased to meet any future liahi-
lity under the said lease or agreement for alease. The executor or administrator
so distributing the vesiduary estate shall not, after having assigned the said lease
or agrecment for a lease, and having, svhere necessary, set apart suchi sullicient

' fund
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fund as aforesaid, be personally liable in respect of any subsequent claim
under the said leage or agreement for a lease. Nothing herein contained shall
prejudice the right of the lessor or those claiming under him to follow the as-
sets of the deceased into the hands of the person or persons to or amongst
whom the said assets may have been distributed.

41. 1In like manner, where an executor or administrator liadble as sucli
A5 to Diability of to the vent, covenants, or agreements contained in any
A S 0 llami
executor, &e., in re- conveyance on chief rent or rent-charge (whether any such
spect of rents, &e., in T .
conveyance on remt- Tent be by limitation of use, grant, or reservation ), or agree-~
charge. ment for such conveyance, granted or assigned to or made

and entered into with the testator or intestate whose estate is being administered,

shall have satisfied all such liabilities under the said conveyance or agreement

for a conveyance, as may have accrued due and been claimed up to the time of
the conveyance hercinafter mentioned, and shall have set apart a sufficient
fund to answer any future claim that may be made in respect of any fixed and
ascertained sum covenanted or agreed by the grantee to be laid out on the
property conveyed, or agreed to be conveyed, although the period for laying
out the same may not have arrived, and shall have conveyed such property, or
assigned thesaid agreement for such conveyance as aforesaid, to a purchaser
thereof, he shall be at liberty to distribute the residuary estate of the deceased
to and amongst the parties entitled thereto, respectively, without appropriating
any part or any further part (as the case may be } of such estate to meet any
future liability under the said conveyance, or agreement for a conveyance.
The executor or administrator so distributing the residuary estate shall not,
after having made or executed such conveyance or assignment, and having,
where necessary, set apart such sufficient fund as aforesaid, be personally liable
in respect of any subsequent claim under the said conveyance, or agreement
for conbveyance. Nothing herein contained shall prejudice the right of the grant-
or, or those claiming under him, to follow the assefs of the deceased into the
hands of the person or persons to or among whom the said assets may have
been distributed.

49. Where an executor or administrator shall have given such or the
As o distribution of 1K@ notices, asin the opinion of the Cowrt in which such
the assets of testabor  executor or administrator is soneht to be charged would
orintestale after notice e o

g;{rer} by excoutor and  have been given by the Iigh Court in av administiation
administrator, he .

suit, for creditors and others to send in to the oxceutor or
administrator
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administrator their claims against the estate of the testator or intestat_e, such
executor or administrator shall, at the expiration of the time named in the
said notices, or the last of the said notices, for sending in such claims, be at

* liberty to distribute the assets of the testator or intestate, or any part thereof,

amongst the parties entitled thereto, having regard to the claims of which such
executor or administrator has then notice, and shall not be liable for the as-
sets or any part thereof so distributed to any person of whose claim such exe-
cutor or administrator shall not have had notice at the time of distribution of
the said assets or a part thereof, as the case may be. Nothing in the present
Act contained shall prejudice the right of any creditor or claimant to follow
the assets or any part thereof into the hands of the person or persons who may
have received the same respectively. '

43. Any Trustee, exccutor or administrator shall be at liberty, without

Trustes, oxecutor, &c, the institution of a suit, to apply by petition to any Judge of
may apply by pefition  the High Court for the opinion, advice or direction of such

to Judge of High
Court for opinion, ad- Judge on any question respecting the management or ad-

ﬁ:ﬁ’t, &c&cﬁl of oo ministration of the trust property or the assets of any tes-
property. tator or intestate. Such application shall be served upon,
or the hearing thereof shall be attended by, all persons interested in such appli-
cation, or such of them as the said Judge shall think expedient. The Trustee,
executor or administrator acting upon the opinion, advice or direction given by
the said Judge shall be deemed, so far as regards his own responsibility, to have
discharged his duty as such Trustee, executor or administrator in the -subject
matter of the said application : Provided nevertheless, that this Act shall not
extend to indemnify any Trustee, executor or administrator, in respect of any
act done in accordance with such .opinion, advice or direction as aforesaid, if
such Trustee, executor or administrator shall have been guilty of any fraud or
wilful concealment or misrepresentation in obtaining such opinion, advice or
direction : and the costs of such application asaforesaid shall bein the discretion

of the Judge 1o whom the said application shall be made.

General Provisions.
44. For the purposes of this Act, a person shall be deemed to be entitled
Penauts for Life, &, v0 the possession or to the receipt of the rents and income of
motrithetmding G tommoveable ox moveable property, although his estate may
cuntbrances. ~ Dbe charged or incumbered, either by himself or by any former
owner, or otherwise howsoever to any exient ; bub the estates or interests of the
parties .
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parties entitled to any such charge or incumbrance shall not be affected: by the
acts of the person entitled to the possession or to the receipt of the rents and
income as aforesaid, unless they shall concur therein.

45. The provisioﬁs c‘ohtained in this Act shall, except as hereinbefore

Operation of Act, ;otherwise provided, extend only to persons entitled or act-

ing under a deed, will, codicil or other instrument executed

after this Act comes into operation, or under a will or codicil confirmed or

revived by a codicil executed affer that date, and only to property in British.
India and fo cases to which English law is applicable.

"~ 46, This Act may be called ¢ the Trustees and Mort«

Short titie.
‘ gagees’ Powers’ Act, 1866”.

47, On and after the first day of February 1867, but not till then, this
Act shall apply to the Settlement of Prince of Wales’ Island,
Singapore and Malacea ; and, in the said Settlement, Section
29 of this Act shall be read asif the words and figures “ first

day of February 1867” were substituted for the words and figures, ¢ first day of
January 1866,

From first Februar,
186/ Act to apply t
'Stuuts Settlement,
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Militavy Orphan Press,~=Ne, 28 L. C, —22-1L-96.—2,400.
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