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1874. ]

ACT No, XTIT OF 1874

PassED BY THE G’OVERNO’RJGENERA;L OF Tnp1ia 8 CouNciL.
(Received the assent of the Goqurndé‘ General on the 8th Decem~
' “ber 1874).

%

An Act to providé in the Panjsb and elsewhere for
~ the guardianship of European British Minors.

~WHEREAS it is expedient to provide in the Panjib,

~ Oudh, the Central Provinces, British Burma,
Coorg, Ajmer and Mairwdra and Assam for the
guardianship of minors who either are born in the
United Kingdom or any British colony, or are the
children or grandchildren of persons so born; It is
hereby enacted as follows :—

PART 1.

PRELIMINARY.

1. This Act may be called  The European British
Minors Act, 1874 :”

It extends to the territories respectively subject to
the government of the Lieutenant-Governor of the
Panjdb and to the administration of the Chief Com-
missioners of Oudh, the Central Provinces, British
Burma, Coorg, Ajmer and Mairwira and Assam ;

So far as relates to minors, it applies only to persons
born in the United Kingdom of Great Britain and
Ireland, or any British colony, plantation or settle-
ment other than British India, and to their children
and grandchildren ;

And it shall come into force at once.
.92, In this Act—

¢ Minor’ means a person who has not completed the
age of eighteen years; '

¢ Guardian’

[
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¢ Guardian’ means a person who is appointed to take
care of a minor’s person or property, or both; and

¢«Court’ means the highest civil Court of appeal in
any territory (other than British Burma) to which this
Act extends.

In British Burma ¢ Court’ means, in the Town of
Rangoon, the Court of the Recorder of Rangoon, and,
.elsewhere, the Court of the Deputy Commissioner.

PART TI.

APPOINTMENT OF (FUARDIANS. o

3. A guardian of the person or property, or both,
of any minor may be appointed by will or other instru-
ment to take effect upon the death of the parent
appointing—

(@) if the minor is legitimate, by the father, or by
either parent if the other is dead or incapable of
acting ; ’

(b)if the minor is illegitimate, by the mother.

4. 1f the Court within the local limits of whose
jurisdiction any minor 1'esides_ finds that the guar-
dianship of his person or property has not been
sufficiently provided for under section three, the Court

- may appoint a guardian of his person or property, or -

Application
for appoint- -
ment.

both, as the case may be. »

If the minor has several properties, the Court may,
if it think fit, appoint a guardian for each such
property. o

If the Court appoints a guardian for any property
situate beyond the local limits of its jurisdietion, the
Court within the loeal limits of whose jurisdiction such
property may be situate shall accept such guardian as
duly appointed and give effect to the order appoint.-
ing him, : ‘

5. Whoever desires to be appointed the guardian
of a minor’s person or property, or both, may apply
to the Court within the local limits of whose juris-

diction the minor resides by petition setting forth the

grounds of his application, and showing—
(@) the minor’s age-and residence ;
» () the
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(6) the nature and amount of his property ;
(¢) what relatives he has in India or elsewhere, and

(@) the qualifications of the proposed guardian ard
his willingness to act as such.

The petition shall bear a stamp of five rupees, and
the statements therein contained shall be verified by
the petitioner or some other competent person in
manner required by law for the verification of plaints,
- and may at the hearing be referred to as evidence.

The Court, if satisfied that there is ground for pro-
ceeding,; shall give notice of the application to the
person (if -any) named in the petition as having the
-custody or being in possession of the person or pro-
perty of such minor, as well as to any other person
whom the Court may think should receive such notice,
and shall fix as early a day as may be convenient for
the hearing of the petition.

6. The Court may direct that the person (if any)
having the custody of such minor shall produce him
at such place and time as may be appointed by the

Court, and may make such order for the temporary:

custody and protection of the minor’s person or pro-
perty as may appear proper.

7. On the day fixed for the hearing of the peti~
tion or as soon after as may be practicable, the peti-
tioner shall adduce evidence to shew the fitness of
the proposed guardian ;

and the Court shall make such order as it- thmks,

fit in respect to the guardianship of the minor’s
person or property, or both, and the costs of the case.

8. In cases instituted under this Act, the Court
shall be guided by the procedure presenbed in the
Code of Civil Procedure in so far as the same is
applicable ; and any order made by the Court under
section six or section seven may be enforced as if
such order had been made in a regular suit or on
appeal ; and all orders made under this Act by Deputy
Commissioners in British Burma shall be appealable
as if they were decrees.

The forms set forth in the schedule hereto annexed,

with such variation as the circumstances of each case
A Y B .
require,
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require, may be used for the respective purposes men
tioned in such schedule.

And the Court may from time to time prescribe
rules consistent with this Act for regulating the pro.
cedure hereunder :

Provided that, in the case of Courts of Deputy
Commissioners in British Burma, such rules shall be
prescribed by the Judicial Commissioner.

9. Save as provided by section eight, no order
passed under this Act in respect to the guardianship
of a minor’s person or property shall beliable to be
contested in any other proceeding.

- 10. 1In appointing the guardian of a minor, the
Court shall be guided by the following considerations;—

(¢)—By what appears to be for the best interest of
the minor in respect to his temporal and his mental
and moral welfare; and if the minor is old enough
to form an intelligent preference, the Court may
consider that preference :

(b)—As between parents adversely claiming the
custody or guardianship, neither parent is entitled to
it as of right; but if, other things being equal, the
minor is of tender years, he should be given to the
mother : if he is of an age to require education and
preparation for labour and business, then to the father :

(¢)—The Cowst shall also consider the following
circumstances according as they may bear upon the
guardianship of person or of property :— V

(1) Nearness of relationship ;
(2) The wishes of a deceased parent;

(3) Any existing or previous connection of
the proposed guardian with the minor’
person or property.

PART TTT.
GuaArRDIANS’ Duries, RiGars AND LITABILITIES.
A.— Guardians of the Person.

11. A guardian of the person is charged with the
custody of the ward, and must look to his support,
health and education. .

12. A
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12. A ward is presumed to be of his father’s re-
ligion ; and the guardian, in the absence of the Court’s
direction to the contrary, must train the ward in
such religion. If the ward is old enough to form an
intelligent preference for any religion, the Court, in
giving such direction, shall attend to such preference.

13. Any ward whe may desert his home may be
compelled by order of the Court to return. But such
order may be withheld by the Court if it appear—

(¢) that the ward has been subjected to mal-
treatment at the hands of his guardian ;

(b) that the conduct of the guardian in other
respects renders him unfit for the office,
or

~(¢) that the ward is on reasonable grounds un-
willing to return and is old enough to
form an intelligent preference on such a
subject.

14. No guardian of the person appointed by the
Court shall, without the leave of the Court, remove
its ward from the limits of its jurisdiction.

Any person wilfully contravening this prohibition
shall be liable by order of the Court to fine not ex-
ceeding one thousand rupees, or to imprisonment for
a term which may extend to six months, or to both.

B.—Guardians of Property.

15. A guardian of the property shall keep safely
the property of his ward.

In the case of immoveable property, he shall not
suffer any waste, but shall maintain the buildings (if
any) thereon and their appurtenances out of the rents
and profits of the property. :

16. The guardian of any immoveable property
may make leases for any term not exceeding a year,
or from year to year, of such property or any part
thereof ; and with the sanction of the Court, may
make such lease of the property, or any part thereof,
for such term of years and subject to such rents and
covenants as the Court may direct; but in no such,
case shall any fine or premium be taken.

The

"
[]
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The lease shall be settled by an officer of the Cour
and a counterpart thereof shall be executed by th
lessee, and shall be deposited for safe custody in th
Court until the ward completes the age of eightee:
years; but all proper parties shall have the us
thereof, if necessary, for the purpose of enforcing
any covenant therein contaihed. )

powerto wse 17, The Court may order that the principal o
prins}lml for ~the ward’s property, or any part thereof, shall be ap.
Tenee %o, Plied for his maintenance, education, or advancement,

and the guardian of such property shall obey such

order.
Rulesasto + 18; Every guardian of the property of a minor
guardians of shall

property.
(a) give such security, if any, as the Court thinks
fit duly to account for what he shall receive
in respect of the minor’s property ;
(&) pass his accounts at such periods and in such
form as the Couwrt directs; '
(¢) pay the balance due from him thereon ;

(d) -be entitled to such allowance, if any, as the
* Court thinks fit for his care and pains in the
o execution of his duties;

" (e) be responsible for any loss occasioned to the
property by his wilful default or gross negli-
~ gence.

7 C.~—As to all Guardians.
Minor guard- .19, .No person appointed a guardian shall be com-

;‘e‘;;gctg“;ct petent to act as such unless he has completed the’

] age of eighteen years. : A
Guardian 20. Every guardian, whether appointed by a
under control parent or under this Act by a Court, is subject to the

of Court. control of the Court within the local limits of whose
jurisdiction he resides. '

Deasthof 21, On the death of one of two or more joint
J}g;“t guard:  oyardians, whether appointed by a parent or under

this Aect, the power continues to the survivor or
survivors until a further appointment is made by the
Court. ' ‘

2%. A
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292. A guardian may be removed by the Court
. for any of the following causes :—
f (@) for abuse of his trust;
(%) for continued failure to perform its duties;
(¢) for incapacity to perform its duties;:
(d) for gross immorality ; . :
(¢) for having an interest adverse to the faithful
performance of his duties;

diction of the Court;
(g) the arrival within such local limits of some
erson whose guardianship the Court may
think likely to be more beneficial to the
minor than the guardianship of the person so
removed ; ,

(%) in the case of a guardian of the property, for

insolvency.

In any such case the Court may appoint.a successor
to the guardian so removed.

923. Any guardian, whether appointed by a parent
or by the Court, desiring to resign his office may
apply to the Court to discharge him,

and if the Court finds that there is some other
proper person whom it may appoint to. such guard-
ianship, it shall discharge the guardian accordingly
and appoint such other proper person in his place.

24 . Applications for appointments under section
' i e : twenty-two or section twenty-three shall be made in
""" = e . manner provided in section five; and the procedure
L thereon shall be in accordance with section seven.

25. The power of a guardian of the person
ceases— .

(¢) Dby his removal or discharge ;

(b) by the ward’s attaining majority, and,

(¢) in the case of a female ward, by her mar.
riage followed by cohabitation.

The power of a guardian of the property ceases—

(@) by his removal or discharge; o
() by the ward’s attaining majority. ,
SCIHEDULE,
g

./'
8
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SCHEDULE,
I.— Petition for Appoiniment of Guardian.
(See section 5).

In the Chief Court of the Panjib [o7 In the Court of the Re-
corder of Rangoon, o7 as the case may be].

In the matter of 4. B., a minor, by C. D., his next friend,
To Mr. Justice (or as the case may be).
The petition of C, D. of
Sheweth—

1. The said 4. B. is now of the age of years and up-
wards. He 1s the same person as “ 4, son of (. and L. B’
named in tho paper-writing now produced and shown to me awl
marked 4, and purporting to be a copy under the seal of the
General Register Office of the entry No. in the certified .
copy of entries of births in the district of 2, in the county of
L, for the year 187 . ‘

2. The said 4. B. is absolutely entitled, under the will of 4is
maternal uncle B. F., late of (residence and addition) to the fol-
lowing properties (namely) :—

(@) ahouse in let to N. O. as yearly, tenant at
Rs. 1,000 a year. :

(0) Rs. 20,000 in the four per cent. securities’ of the
Government of India, standing in the names of
R. 8. and 7. W., the trustees of the will of the
said Z. 7. , .

(¢) Rs. 800 cash in the hands of the said R. S. and
T W., arisen from dividends on the said stock.

3. The only relations of the said 4. B. now living are—(a),
your petitioner, his maternal uncle ; (6)—8. H., wife of 7. H, of
(residence and addition), the half-sister of the said 4. B., and (¢)
—A&. D. V., the half-brother of the said 4. B., who is a Captain
in Her Majesty’s Army, and now stationed at Bombay.

4. The said 4. B. was, at the time of the death of his father,
C. B., which happened on the 187 , and‘is now,
residing as a scholar at Bishop Cotton’s School, Simla, in the
custody of the Rev. M. N., the headmaster.

5. Your petitioner [here state his qualifications as guardian,
engoy that he has attoined his majority, is married, has children,
resides with his family at some reasonably healthy place, mention-
ing it, holds a responsible office, stuting it], and is willing to act
as the guardian of the person and property [or as may be] of
the said 4. B. during his minority in case this Hon’ble Court
shall think fit to appoint me to that office,

Your
10
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Your petitioner therefore prays this Hon’ble Court—

1. That your petitioner or some other proper person may,
upon giving sécurity, be appointed the guardian of the person
and property of the saild 4. B. during his minority, or until
further order,

2. And that the said C. D. or other such guardian may from
time to time pass his accounts and pay the balances which shall
be certified to be due from him into the Government Treasury
0 the credit of. this matter, and that such balances may be laid
out in securities of the Government of India, or in loans or .
bonds secured by the Imperial Parliament on the revenues of
India, or in debentures of railways guaranteed by the Govern-
ment of India, and the interest to accrue thereon and all
accumulations of interest be laid out in like manner.

3. And that the costs of this petition may be taxed as
between attorney and client; and that the said C. D. or other
~such guardian may retain and pay the same out of any monies
" of the said minor which may come to his hands and be allowed
the same on passing his said accounts.

(Signed) C. D.

Form of Verification.
(See section b).

1, C. D., the petitioner named in the above petition, do declare
that what 1s stated therein is true to the best of my information

and belief.

IT.—Affidavit of Fitness of Guardian.
(8ee section T).
In the Chief Court, &e., (or as the case may be).
Tn the matter of 4. B., a minor, by C. D., his next friend.
I, B F., of (residence and addition), make oath and say as

follows : —

1. I know and have for years past been well acquainted
with C. D., the petitioner in this matter.

9. The said C. D. is married and has children,
namely, a son of the age of years and daughters of
the respective ages of and years.

3. ' The said C. D. resides with his wife and children at .

4. In my judgment and belief the said C. D.is a fit and
proper person to be appointed guardian of the person and
property of his nephew, the said minor 4. B.; for the following
rveasons (state them) :— '

Sworn at , this day of 187 , before
me E. F.
(Official character and description of E. F.)
II1.—=Recognizance

13!
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III—Recognizance by o Guardian of property and his surety,
after an order appointing kim subject to his gwing security.

Stamp

as in case of
a bond.

©E g C. D., (the principal), of. (residence and add;.
o8 o tion), and L. M. (the surety) acknowledge them-
56 7% selves and each of them acknowledges himself to
BE§ .:§ owe to the Secretary of State for India in Council.
Sgm & the sum of Rs. [t0 be regulated by the sum
~g§% which the guardian is likely to receive during the"
Rk currency of kis periodical account] to be paid to
T ok the said Secretary of State for India in Council
ST g and unless they pay the same, they, the said C, 7).
~ S8 and Z. M., do and each of them doth grant for
S 2% himself, his executors and administrators that the
253 said sum shall be levied ‘and received from them
é &S and each of them and from their and his moveable
48 and immoveable property.
Dated the day of 187
WaEREAS, by an order of the Court of , made by
(name the Judge), in a certain matter there depending, intituled
¢ In the matter of > [Recite the order appointing the guard-

ian, subject to kis giving security and continue thus) :—

And whereas (name the Judge wko has approved of the surety
and recognizance) has approved of the above-bounden 7. . as
surety for the said C. D)., and hath also approved of the above
writben recognizance with the under-written condition as a pro-
per security to be entered into by the said C. D. and L. M. pur-
suant to the said order, and in testimony of the said approbation,
the Registrar [or as the case may be] of the said Court hath
signed an allowance in the margin thereof,

Now the condition of the above-written recognizance is such,
that if the said C. D. shall duly account for every sum of money
which he shall receive on account of the property of the said
minor 4. B. and the rents and profits and other income thereof,
at such periods as the said Judge shall appoint, and shall duly
pay the balances which shall from time to time be certified to be

due
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due from hﬁm as the said Court or Judge hath directed, or shall
hereafter direct, then the above recognizance shall be void, other-
wise the same shall remain in force.

c . Taken and acknowledged by the above-named C. 7).

and L. M., at in this day of
L. M. ! 187  before me

(Signature and style of office of the officer
by whom the recognizance is taken.)

13
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