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ACT No. XX oF 1929.

" [Passep BY"T’HE I‘NDM’N mesmTURE.]

(Zdecewea’, the assent of the Governor General on the Ist
: : October, ]929)

An Act further to amend the Transfer of Property Act, 1882,
- for certain purposes.

HEREAS it is expedient further to amend the
Transfer of Propelty Act, 1882, for the purposes here-
inafter appearing ; It is- hereby enacted as follows:— -

1. (7) This Act may be called the Transfer of Property Short title and

commence-
(Amendment) Act, 1929. ment.

@It shall come into force on the first day of April, 1930.
2. In section 1 of the Transfer of Propertv Act, 1882 (heye- Amendment of

section 1, Act

inafter referred to as the said Act), for the figures ¢ 1877 7 IV of 1882
the figures ““ 1908 ** shall be substituted.

8. Tn section 2 of the said Act, the word  Hindu *’ and soatindment of
the words ‘“ or Buddhist ** shall be omitted. 1V of 1882.

4. In section 3 of the said Act, for the last pa,ragraph, seothogment of
containing the. definition of ‘‘'notice ’, the following shall IV of:1882,
be substituted, namely : —

t((

: a person is said to have notice ’ of a fact when he
actually knows that fact, or when, but for wilful abstentlon
from an inquiry or search which he ought to have made or

- gross negligence, he would have known it.

. Eaplanation I.—Where any transaction relating to im-
moveable propeltv is required by law to be and hes been
effected by a leglstel ed instrument, any person acquiring such
property or any part of, or share or interest in, siuch property
shall be deemed to have notice of such instrument as from
the date of 1eg1st1at10n or, if the instrument has been regis-

“tered under sub-section-(2) of section 30 of the Indian Regis-

tration Act, 1908, from the earliest- date on. which a

memorandum thereof has been filed by any Sub- Reglstlal
unde1 c;ectlon 66 of that Act:

Provided

31'
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: Pr0v1ded that—-

(1) the instrument has- been registered and its registra-
tion completed in the manner prescribed by the

Indian Registration Act,, 1908 and the rules made XVIofi00s.

thersunder,

(2) the instrument has been duly entered or filed, as the
case may be, in books kept under section 561 of
that Act, and ' :

/(8) the particulars regarding the transaction to which
the instrument relates have been correctly entered
in the indexes kept under section 55 of that Act.

Ezplanation I]1.—Any person acquiring any immoveable
property or any share or interest in-any such property shall
be deemed to have notice of the title, if any, of any person

A WhO»lS for the time being in actual possession thereof.

Ezplanation TIT.—A person. shall be deemed to have had

notice of any fact if hjs agent acquires notice thereof whilst

acting on his behalf in the course of business to which that
fact is material :

Priovided that, if the agent fraudulently conceals the fact,

~ the principa) shall not be charged with notice thereof as

_ Amendment of
. section 4, Act
IV of 1882.

Amendment of
section 5, Act
1V of 1882,

Amendment ot
section 6, Act
.1V of 1882,

against any person who was a party to or otherwise cognizant

. of the fraud.”

5. Tn section 4 of the S‘l,ld Act, for the ﬁgules 1877
the ﬁgure% ““ 1908 »’ shall be substituted.

8. In section b of the said Act, after the words ““or to
hlmqelf * the words “ or to himself ’’ shall be inserted; and
to the same section the followmg paragraph shall be added,
namely —_

k4

% In this section ¢ living person ’ includes a company or

' assomat]on or body of individuals, whether incorporated or

not, but nothmg herein eontamed shall affect any law for
the time ’belng in force relatmg to transfer of property to
or by companies, associations or bodies of individuals.’

7. In section 6 of the said Act, after clause (d) the follow-
ing ¢lause shall be inserted, namely:—
o (dd) A 1vig11t to future maintenance, in whatsoever man-
ner arising, secured or determined, cannot be transferred.”’
8. For
2
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8. For the second paragraph of section 11 of the said
Aot beginning with the words ‘‘ Nothing in this section *
and ending with the words ““ in a particular manner ’’ the
~following shall be substituted, namely :—

““ Where gny such direclion has been made 111 1eepe(,t of
one piece of immoveable property for the purpose of securing

. the beneficial enjoyment of ‘another piece of such property,

nothing in this section shall be. deemed to affect any right
which - the transferor may have to enforce such direction or
any remedy which he may have in.respect of a breach thereof,”’

9. In section 15 of the said Act, for the words ‘© as re-
gards the whole class ”’ the following words shall be substi-

tuted, namely:—

““in regard to those pelsons only and not in regard to

the whole class.”

10. Yor sections 16, 17 and 18 0*E the scud Act the follow-
. ing sections shall be substituted, namely :—

¢ 16. Where by reason of any of the rules contamed in

sectmns 18 and 14, an interest created for the beneﬁt of a

- person or of a class of persons fails in regard to such person.

or the whole of such class, any interest created in the same
~ transaction and intended to take effect after or upon fallule
of such prior interest also fails.

1. (1) Where the terms of a transfer of propel"cy “direct
that the income arising from the property shall be accumulated
either wholly or in part during a period longer than—

(@) the life of the transferor, or

(b) a period of eighteen years from the date of the
transfer,

such direction shall, save as heremaftel plov1ded be void to
the extent to which the period during which the accumulation
is directed exceeds the longer of the aforesaid periods, and at
the end of such last-mentioned period the property and the
income thereof shall be disposed of as if the period during
which the accumulation has been directed to.be made had
elapsed. ;
(2) This section shall not aﬂ}ect any -direction for acci-
mulation for the purpose of-—
(i) the payment of the dates of the transferor or any
other person taking any interest unde1 the
transfer, or '

(%) the
3

Amendmenb of
ection 11,
Acb I" of 1882

Amendnent of
section 15, Act
1V of 1882.

Substitution of
new sections .
for gections
16, 17 and 18,
Act IV of 1982,

Transfer 0

take effect 03

failur of prier !
interest. : . i

Diirectlion for
accumulation.
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‘Fransfer in
perpetuity for
benefit of
publie,

Amendment of
section 89, Act
IV of 1882.

Amendment of
seetion 40, Act
1V of 1882,

Amendment of
gection 43, Act
1V of 1882,

Amendment of
section 52, Act
1V of 1882, -
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(44) the provision of portions for “children or remoter -
issue of the transferor or of any other pelSOﬂ'

.taking any interest under the transfeL, or

(t2) the preselvatlon or mamtenance of Lhe 1)101)e1ty.

tr a,nsfel Ted ;

and such dlrectlon may be made accor dlngly

18. The restrictions in sections: 14, 16 and .17 shall not

apply in the case of a transfer of property for the benefit of the-
public in the advancement. of religion, knowledge, commerce,
health, safety, or any other object beneficial to mankind.”

“11. In section 89 of the said Act,—
(@) the words “ with the intention of defeating such
" right”’ shall be omitted, and for the words ‘‘ of

such intention ’’ the word ‘¢ thereof’’ shall be
‘substituted ; and ' :

(b) the Illustration shall be omitted.

12. In section 40 of the said Act, for the words ‘¢ of

. the latter property or to Compel its enjoyment in a particu-

lar manner,” the words ‘‘ in a particular manner - of the latter
property *’ shall be substituted.

18. In section 43 of the said Act, after the word ¢ person T
the. Words “ fraudulently or ’’ shall be 1nse1ted

(Z) In section 52 of the said Act,—

(@) for the words ‘ active prosecution ”’ the word ‘‘ pen-
dency *’ shall be substituted;
(b) for the words ‘“a contentious ’ the word ‘ any ”’
shall be substituted; and ’
© (e) after the words ‘ suit or proceeding ’, where they
E “becur for the first time, the words * which is not
collusive and ”’ shall be inserted. -

. (2) To the same section the following Ewplanation shall be

-added, namely : —

 Eaplanation.—For “the purposes of this section, .. the
pendency of a suit.or proceeding shall be deemed to commence
from the date of the plesentatlon of the plaint or the institu-
tion of the proceedmg in a Court of competent jurisdiction,
and to continue until the suit or proceeding has been dis-
posed of by a ﬁIla/]. decree or order and complete satisfaction
or

4
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or dlscharge of such decree or order has been’ obtained, or has :

become unobtainable by reason of the expiration ‘of “any
period of limitation prescrlbed for: the execution thereof by
any law for the time being in force.’

- 15. For section 53 of the said Act the followmg section
- shall be substituted, namely:— -

“83. (1) Every transfer of 1mn10veab1e property made
with intent to defeat or delay the creditors of the transferor

shall be voidable at the optron of any -ereditor so defeated ‘or
delayed. :

Nothlng in this sub- sectlon shall impair the rlghts of a
transferee in good faith and for consideration.

Nothing in this sub-section shall affect any law for the
time being in force relatlng to 1nsolvency

Bubstitution of
new section

for section 53,
Act IV of .

1882.

Fraudulent
transfer,

A suit instituted by a creditor (Whlch term 1ncludes a o

decree-holder whether he has or has not applied for execu-
tion of his decree) to avoid a transfer on thé ground that it -
has been made with intent to defeat or delay the creditors

of the transferor, shall be instituted on behalf of, or for the -

- benefit of, all the creditors.

(2) Every transfer of immoveable property made without
oonslderatlon with intent to defraud a subsequent transferee
~ shall be voidable at the option of such transferee.

- For the purposes of this sub-section, ‘no transfer made
‘without consideration shall be deemed to have been made
with intent to defraud by reason only that a subsequent
‘transfer for consideration was ‘made.’

1. After section 53 of the said Act the following section
shall be inserted, namely —

TInsertion of
new gection

. B3AIn ActIV -

" of 1882,

““ b3A. Where any person contracts to transfer for con-
sideration any immoveable property by writing signed by him
or on his behalf from which the terms necessary to constitute
the transfer can be ascertained with reasonable certainty,

and the transferee has, in part performance of the contract,

Part per!orm- .

ance.,

taken possession of the property or any part thereof, or the -

transferee, being already in possession, continues in possess1on

in part perfmmance of the contract and has done some act in
furtherance of the contract,

and .

5




- shall be debarred from enforcing against the transferee and

Amendment of
section b5,

Act IV of " 882,

ﬂubstltution of
new section
for section 56,
Act 1V of 1882,

'Marshalllng by
* subsequent

purchaser.
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~ond the transferee has performed or is w1111ng to perform
his part of the contract,

then, notwithstanding that the contract, though requlred
to be registered, has not been registered, or, where there is an
instrument of transfer, that the transfer has not been completed
in the manner precribed therefor by the law for the time being
in force, the transferor or any person claiming under him

persons claiming under him any right in respect of the pro-
perty of which the transferee has taken or continued.in posses-

sion, other than a right expressly provided by the terms of the
contract :

Provided that nothing in this section shall affect the rights
of a transferee for consideration who has no notice of the
contract or of the part performance thereof.”

17. In section 55 of the said Act,—

(@) in sub-clause (a) of clause (1) after the word ° pro-
perty *’ the words ‘ or in the seller’s title thereto”’
shall be inserted;

(b) in sub-clause (b) of clause  (4), after the word
‘“ buyer ’, where it occurs for the second time,
~ the words ‘‘ any transferee without consideration
or any ‘transferee with notice of the non-pay-

_ ment,”’ shall be inserted; and after the words ““on
such amount or part > the words * from the date
on which possession has been delivered’’ shall

be added; and

~ (c) in sub-clause (b) of clause (6), the words ““ with notice
of the payment  shall be omitted. '

18. For section 56 of the said Act the following section
shall be substituted, namely:—

““56. If the owner of two or more properties mortgages
them to one person and then sells one or more of the proper-
ties to another person, the buyer is, in the absence of a con-
tract to the contrary, entitled to have the mortgage-debt satis-
fied out of the property or properties not sold to him, so far
as the same will extend, but not so as to prejudice the rights
of the mortgagee or persons claiming under him or of any
other person who has for cons1derat10n acquired an 1nterest in
any of the plOPeltleS :

19. In

6
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oF 1929.1 Transfer of Property (Amendment).

19. In section 58 of the said Act,— : &‘?&2&‘?&“ °

- {a) to clatise (0) the followmg p10v1so shall be added, 1V of 188
‘namely :—

“ Provided that no such transaction shall bé deemed
to be a mortgage unless the condition is em-
bodied in the document whmh effects or pur-
ports to effect the sale’’;

{b) in clause (d)—
(i) after the words “ Wheve the mortgagor delivers
possession *’ the words ‘‘ or expressly or by im-

plication binds himself to deliver possession ’
shall be inserted;

() for the words ‘“ and to appropriate them ’’, the
words ‘“ or any part of such rents and profits
and to appropriate the same ’’ shall be substi-

tuted; and

(iii) after the words ‘“ or partly in lieu of interest ,

for the word ‘“ and >’ the word “‘ or ”’ shall be
substituted; and »
{0) after clause.(e) the following clauses shall be added,
namely: —

“(f) Where a person in any of the following towns,
namely, the towns of Calcutta, Madras, Bom-
bay, Karachi, Rangoon, Moulmein, Bassein and
Akyab, and in any other town which the Govern-
or General in Council may, by notification
in the Gazette of India, specify in this behalf,
delivers to a creditor or his agent documents
of title to immoveable property, with intent to
“create a security thereon, the transaction is-
called a mortgage by deposit of title-deeds.

(9) A mortgage which is not a simple mortgage, a
mortgage by conditional sale, an usufructuary
mortgage, an Knglish- mortgage or a mortgage
by deposit of title-deeds within the meaning of
this section is called an anomalous mortgage.”

‘20. In section 59 of the said Act,— ; Amendrent, of
section 59, Ast

(a) after the words ‘‘a mortgage ’, where they first W %%
occur, the words ‘‘ other than a mortgage by de-
posit of title-deeds”’ shall be inserted; and
(0) the
7
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(b) the third -paragraph beginning with the words

““ Nothing in this section >’ and ending with the
words-‘‘ a securily thereon ** shall be omitted.

- Ins 21, After section 59 of the said Act the following section
- new geetlon

Ingertion of
594 in Aot IV ghall be inserted, namely :—
of 1882,
 References to ““ bY9A. Unless otherwise expressly p10v1ded references in
- morlgagors and
mortgageento this Chapter to mortgagors and mortgagees shall be deemed
deriving title * to include references to persons derwmg title  from them res-
from them. .
pectively.”’
 Amendment of . 22. In section 60 of the said Act,—
g |
. (@) for the word ‘‘ payable’’ the word ‘‘ due’ shall be
substituted ;

(b) for the words. ‘¢ the mortgawe-deed, if any, to the
mortgagor *’ the following words shall be substi-
tuted, namely:—

‘“to the mortgagor the mortgage-deed and all docu-
ments relating to the mortgaged property which
are in the possession or power of the mortgagee.’’;

(c) for the word ‘* order ”’ the Word ¢ deeree » shall be
substituted; and : .

(d) after the' words ¢ remainingl due on the mortgags,
except > the word ‘‘only ’’ shall be inserted.

" Insertion of 23. After section 60 of the said Act the foﬂowing sections
new sections ’

60A and 0B shall be inserted, namely:—

. A1V of
 Obhgation to ““ 0A., (I) Where a mortgagor is entitled to 1edempt10n

ﬁfgi;;rtgy then, on the fulfilment of any conditions on the fulfilment of

P ernce. which he would be entitled to require a re-transfer, he may

o mortgngor. 1equ11e the mortgagee, instead of re-transferring the property,
to assign the mortgage-debt and transfer the mortgaged pro-
perty to such third person as the mortgagor may direct; and
the mortgagee shall be bound to assign and transfer accord-
ingly. -

(2) The rlghts conferred by this section belong to and may
he enforced by the mortgagor or by any encumbrancer not-
withstanding an intermediate encumbrance; but the requisi-

- tion of any encumbrancer shall prevail over a requisition of
the mortgagm and, as between encumbrancers, the requisition

of a prior encumbrancer shall prevail over that of a subsequent.
encumbrancer. -

8
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. (8) The provmmns of this section do not apply in the case
of a mortgageo who is or has heen in possession. '

.60B. A mortgagor, as long as his right of redemptlon gggg&nmd

subsists, shall be entitled at all reasonable times, at his request produstion or
and at his own cost, and on payment of the mortgagee’s costs dooumente:
and expenses in this behalf, to inspect and make copies or
abstracts of, or extracts from, documents of title relating to the
mortgaged property Whlch are in the custody or power of the -
mortgagee.’’

24. For section 61 of the said Act and the [lllusiration Jibstitutionot

thereto the following sectiog shall be substituted, namely :— 3100 &4, Act

““61. A mortgagor who bas executed two or more mort- Rightto
redeem sopa-
gages in favour of the same mortgagee shall, in the absence rmtely o el
of a coutract to the contrary, when the principal money of any y’
two or more of the mortgages has become due, be entitled to
redeem any one such mortgage separately, or any two or more

of such mortgages together.”

25, In section 62 of the said Act,— Amendment of
: section 62, Act

(a) after the word *f property >’, where it first occurs, 1V of 1get,
the words * together with the mortgage-deed and
all documents relating to the mortgaged property
which are in the possession or power of the mort-

gagee ’’ shall be inserted ;

(b) for the wor ds ““ the interest of the principal money ’
the words “‘ or any part thereof a part only of the
mortgage-money,”’ shall be substituted ; and

(¢c) for the words ‘ the principal money ’, where they

occur for the second time, the words *‘the mort~

_gage-money or the balance thereof ”’ shall be sub-
stituted. ' :

26. In section 63 of the said Act, for the words * at the Amendment of
section 63, Act

game rate of interest ’’ the words *“ with interest at the same IV of18%
rate as is payable on the principal, or, where no such rate

is fixed, at the rate oi nine per cent. per annum ’’ shall be
substituted.

97. After section 63 of the said Act the following section Insertion of

new section

shall be inserted, namely:— 634 In Act, IV
of 1882.

““63A. (I). Where mortgaged propelty in possession of the Improvements
mmtgagee has, during the continuance of the mortgage, been pgggzggaged

improved,

9




Transfer of Prope'rty .(._Amendo‘nent). [acT %X

improved, the mortgagor, upon redemptlon shall, in the ab-
sence of a contract to the contrary, be entitled to the improve-

" ment; and the mortgagor shall not, save only in cases pro-

Amendment of
gection 64, Act
XV of 1882,

Amendment of
gection- 65, Act
¥V of,1882.

‘rnsertion of
new section
05A in Act IV
of 1882.

Mortgagor’s
power to lease,

vided for in sub-section (&), be llable to pay the cost thereof.
(2) Where any such improvement was effected at the cost

of the mortgagee and was necessary to preserve the property

from destruction or deterioration or was necessary to prevent

the security from becoming insufficient, or was made in com-

pliance with the lawful order of any public servant or public
authority, the mortgagor shall, in the absence of a contract
to the contrary, be liable to pay the proper cost thereof as an
addition to the principad money with interest at the same rate
as is payable on the principal, or, where no such rate is fixed,
at the rate of nine per cent. per annum, and the profits, if
any, accruing by reason of the improvement shall be credited
to the mortgagor.”
28. In section 64 of the sa,ld Act, the words ‘‘ for a term
of years ’’ shall be omitted.
29. In section 65 of the said Act,—
(a) in clause (d), the words ‘‘ for a term of years’’ shall
be omitted; and
(b) the words ‘“ Nothing in clause (c), or in clause (d),
so far as it relates to the payment of future rent,

applies in the case of an usufructuary mortgage *’
shall be omitted.

80. After section 65 of the said Act the following section

~shall be inserted, namely:—

““65A. (I) Subject to the provisions of sub-section (2),

a mortgagor, while lawfully in possession of the mortgaged

property, shall have power to make leases thereof which shall
be binding on the mortgagee.

(2) (a) Every such lease shall be such as would be made in

“the ordmary course of management of the.property concerned

and in accordance with any local law, custom or usage.

(b) Every such lease shall reserve the best rent that can
reasonably be obtained, and no premium shall be paid or pro-
mised and no rent shall be payable in advance.

(¢) No such lease shall contain a covenant for renewal.
(d) Every such lease shall take effect from a date not later

" than six months from the date on which it is made.

(e) In‘

10
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(¢) In the case of a lease of buildings, whether leased
with or without the land on which they stand, the duration of
the lease shall in no case exceed three years, and the lease shall
contain a covenant for payment of the rent und u condition of
re-entry on the rent not being pald within a time therem
specified.

(3) The provisions of sub- sectlon () apply only if and
as far as a contrary intention is not expressed in the mort--

gage- ~deed ; and the provisions of sub-section (2) may be varied
or extended by the mortgage-deed and, as so varied and ex-
tended, shall, as far as may be, operate in like manner and
with all hke incidents, effects and consequences, as if such
variations or extensions were contained in that sub-section.”’

31. In section 67 of the said Act,— ’ ﬁ;ﬁigg%?’ﬂxgg
(@) for the word ‘‘ payable >’ the word ‘‘ due *’ shall be IV of1ssz.

substituted ;

(&) for the words ‘‘ an order »’ wherever they occur, the
words “‘ a decree ’’ shall be substituted; and

(e) for clause (a) the following clause shall be substituted.
namely : —
““ {@) to authorise any mortgagee, other than a -mort-
gagee by conditional sale or a mortgagee under
-an anomalous mortgage by the terms of which
he is entitled to foreclose, to institute a suit
for foreclosure, or an usufructuary mortgagee as
such or a mortgagee by co‘nditional sale as such
to institute a suit for sale; or’

82, After section 67 of the said Act the followmg section Insertion of

new gection
- shall be inserted, namely:— GgAsinActIV
of 1882
“67A. A mortgagee who holds two or more mortgages morsgagee

executed by the same mortgagor in respect of each of which foyeingone

i 1
e has a right to obtain the same kind of decree under section Smromor™™

67, and who sues to obtain such decree on any one of the mort-
gages, shall, in the absence of a contract to the contrary, be
bound to sue on all the mOrtgages in respect of which the
mortgage-money has become due.’
83. For section 68 of the said Act the following section Substitution'ot

_shall be substituted, namely —_ ffétsfxczﬁgﬁ%%rz

" 68, (I) The mortgagee has a 11ght to sue for the mort- Right tosue

gage-money in the following cases and no others, namely : — money. *
(@) where the mortgagor blnds hlmself to repay the
same ;

(b) where,
1
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. (b) where, by any cause , other than the wrongful act
or default of the mortgagor or mortgagee, the
_ mortgaged property -is Wholly or partially de-

* stroyed or ‘the” securlty is rendered insufficient
within the meaning of section 66, and'the mort-
gagee has given the mortgagor a reasonable
opportunity of providing further security enough
to render the whole security sufﬁment and the
mortgagor has failed to do so;

(c) where the mortgagee is deprived of the »wholei or
part of his security by or in consequence of the
wrongful act .or default of the mortgagor;

(d) where, the. mortgagee being entitled to possession
of the mortgaged property, the mortgagor fails
to deliver the same to him, or to secure the

. possession thereof to him without disturbance by
the mortgagor or any person claiming under e
title superior to that of the mortgagor:

. Provided that, in the case referred to in clause (a), a
- transferee from the mortgagor or from his legal representative
shall not be liable to be sued for the mortgage-money.

(2) Where a suit is brought under clause (a) or clause (b)
of sub-section (), the. Court may, at its discretion, stay the
suit and all proceedings therein, notwithstanding any contract
to the contrary, until the mortgagee has exhausted all his
available remedies against the mortgaged property or what
remains of it, unless the mortgagee abandons his security and,

- if necessary, re-transfers the mortgaged property.”

" Amendment of 34.. In section 69 of the said Act,—

section 60, Act . , b
AY of 1862 (@) the first paragraph beginning with the words ‘A .
' . power conferred by the mortgage-deed’’ and.end- ' i
ing with the words ‘“ specify in this behalf ’’ shall '
be numbered as sub-section (I); }

(b) in the sub- section so numbered,—

(4) for the words ‘“ A power conferred by the mortgage-
deed nn the mortgagee, or on any person on his
behalf, to sell or concur in selling, in default of
payment of the mortgage-money, the mortgaged
property, or any part thereof, without the inter- . -G
vention of the Court, is valid in the following ‘

cases

12
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cages and in no others, namely:—'’ the follow-
ing words shall be substituted, namely : —
o ‘ “ NotW1thstand1ng anythmg contained in the Trus-
RRVIIe! - - tees’ and Morigagees’ :Powers Act, 1866, a
e mortgagee, or any person actmg on his behalf :
ghall, subject to the prov1s1ons of this section,
have power to sell or concur in selling the mort-
gaged property, or any part thereof, in default
of payment of the mortgage-money, without
the intervention of the Court, in the following

cages and in no others, namely:—"";

- (#) m each of clauses (b) and (c), after the word
“ where > the words ““ a power of gale without
the intervention of the Court is expressly con-
ferred on the mortgagee by the mo1tgage-deed
and *’ shall be inserted; and
(%) in. clause (c), for the word ‘“is ’* the. WOI‘dS “ was,
on the date of the executlon of the mortgage-
deed,” shall be substituted, and after- the words
““any other town ®’ the words ‘‘ or area’’ shall
be inserted; :
-{c) the word ‘‘ But’’ in the beginning of the second
' paragraph shall be omitted, and the said paragraph
ending with the words ‘“ after becoming due,’’ shall
be numbered as sub-section (£), and clauses (1) and
~ (2) of the said paragraph shall be lettered " as (a)
and (b), respectively; :
{d) the third paragraph beginning with the words ‘“ When
: a sale has been made ”’ and ending with the words

exelcising the power ’’ shall be numbered as sub-
section (3); ‘ :

(e) the fourth paragr aph begmnmg with the words “‘ The
money which is received ’’ and ending with the
words ‘‘ of the sale thereof shall be numbered as
sub-section (4); :

(7} for the fifth paragraph beginning with the words

_ “ Nothing in the former part’’ and ending with

the words ‘“ comes into force’’ the following sub-
section shall be substituted, namely: —

(5) Nothing in this section .or in section 69A applies
to powers conferred before the first day of J uly,’
1882 *’: and

(9) the
i3
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(g) the last paragraph heginning with the words ‘“ The
powers and provisions’’
_ . ““local official Gazette '’ shall be omitted.
85. After section 69 of the said Act the following section
shall be inserted; namely : — ,
““69A. (I) A mortgagee having the right to exercise a-
power of sale under section 69 shall, subject to the provisions:
_of sub-section (2), be entitled to appoint, by writing signed
by him or on his behalf, a receiver of the income of the mort-
gaged property or any part thereof.
(2) Any person who has been named in the mortgage-deed
and is willing and able to act as receiver may be appointed by
the mortgagee.

If no person has been so named, or if all persons named:
are unable or unwilling to act, or are dead, the mortgagee may
appoint any person to whose appointment the mortgagor agvees ;-
failing such agreement, the mortgagee shall be entitled to
apply to the Court for the appointment of a receiver, and any
person appointed by the Court shall be deemed to have been
duly appointed by the mortgagee.

A receiver may at any time be removed by writing signed
by or on behalf of the mortgagee and the mortgagor, or by
the Court on application made by either party and on due cause:
shown., ' :

A vacancy in the office of receiver may be filled in ac-
cordance with the provisions of this sub-section.

(3) A receiver appointed under the powers conferréd by
this section shall be deemed to be the agent of the mortgagor;
and the mortgagor shall be solely responsible for the receiver's
acts or defaults, unless the mortgage-deed otherwise provides:
or unless such acts or defaults are due to the improper inter-
vention of the mortgagee. '

(4) The receiver shall have power to demand and recover
all the income of which he is appointed receiver, by suit,
‘execution or otherwise, in the name either of the mortgagor
or of the mortgagee to the full extent of the interest which the
mortgagor could dispose of, and to give valid receipts accord-
ingly for the same, and to exercise any powers which may
have been delegated to him by the mortgagee in accordance
with the provisions of this section.

| %) A
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(6) A person paying money to the receiver shall not he
coneerned to inquire if the appointment of the receiver was
valid or not.

(6) The receiver shall be entitled to 1eta1n out of any
Toney received by him, for his remuneration, and in satisfac-
tion of all costs, charges and expenses incurred by him as
receiver, a commission at such rate not exceeding five per
cent. on the gross amount of all money received as is specified
in his appeintment, and, if no rate is so specified, then at the
rate of five per cent. on that gross amount, or at such other
rate as the Court thinks fit to alloy; on application made by
him for that purpose.

(7) The receiver shall, if so directed in writing by the
mortgagee, insure to the extent, if any, to which the mort-
gagee might have insured, and keep insured against loss or
damage by fire, out of the money received by him, the mort-
gaged ploperty or any part thereof being of an insurable

nature,

(8) Subject to the provisions of this Act.as to the applica-
tion” of insurance money, the receiver shall apply all money
received by him as follows, namely :— '

() in discharge of all rents, taxes, land revenue, rates
and outgoings whatever affecting the mortgaged
property ;-

() in keeping down all annual sumsg or other pay-
ments, and the interest on all prmmpal suIs,
havmg pr1011ty to the mortgage in right whereof -
he is receiver;

{z42) in payment of his commission, and of the premiums
on fire, life or other insurances, if any, properly
payable under the mortgage-deed or under this
Act, and the cost of executing necessary or pro-

_ per repairs directed in writing by the mortgagee;

{(2v) in payment of the interest falling due under the
morigage ;

(v) in or towards discharge of the principal money,
if so directed in writing by the mortgagee;

and shall pay the residue, if any, of the money received by

‘him to the person who, but for the possession of the receiver,

would have been entitled to receive the income of which he is

appointed receiver, or who is otherwise entitled to the mort-
gaged property.

(9) The

15
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(9) The provisions of sub-section (Z) apply only if and as -

far as a contrary intention is not expressed in the mortgage-

deed ; und the provisions of snh-sections (3) to (8) inclusive -

may be varied or extended by the mortgage-deed, and, as so

" varied or extended, shall, as far as may be, operate in like
manner and. with ‘all the like incidents, effects and conse-
quences, as if such variations or extensmns were . contamed
in the said sub-sections. .

(10) Application may be made, without the institution of
a suit, to the Court for its opinion, adviee or direction on
any present question respecting the management or administra-
tion of the mortgaged property, other than questions of diffi-
culty or importance not proper in the opinion of the Court
for summary disposal. A copy of such application shall be
served upon, and the hearmg thereof may be attended by,
such of the persons interested in the application as the Court
may think fit.

The costs of every application under this sub-section shall
be in the discretion of the Court.

(11) In this section, ‘‘ the Court’’ means the Court which
would have ]unsdmtmn in a suit fo enforce the mortgage
Amendmentof 36, In section 71 of the said Act, the Words “ for a term

section 71, Act
IV of 1892, of years ’’ shall be omitted.

Amendmont of 37. In section 72 of the said Act,—
secu?zigszz, Act
IV ol 1882, (@) for the words * When, durmg the continuance of the

mortgage, the mortgagee takes possession of the
2 the words ‘“ A mort-

(¢) in clause (b), for the'* “its preservation '’ -the
' words ‘¢ the preservation of the mortgaged pro-
perty *’ shall be substituted;

(d) after the words ‘‘ nine per cent. per annum’’ the .

following proviso shall be inserted, namely : —

“ Provided that the expenditure of maney by the mort--

gagee under clause (b) or clause (c) shall not be
deemed to-Hie necessary unless the mortgagor has
been calléd upon and has failed to take proper
-and timely steps to prescrve the property or to
support the title’’; and

(6). for-

16
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(e) for the words ‘‘a charge on the mortgaged propérty,

in addition to the principal money, with the same -
priority and with interest at the same rate ’’ the

‘following shall be substituted, namely': —

‘““added to the principal money with interest at the
same rate as is payable on the principal money
or, where no such rate is ﬁxed, at the rate of
nine per cent, per annum.’

- 38. For section 73 of the said Act the followmg section
shall be substituted, namely : —

“78. (I) Where the mortgaged property or any part there-
of or any interest therein is sold owing to failure to pay arrears
of revenue or other charges of a public nature or rent due in
respect of such property, and such failure did not arise from
any default of the mortgagee, the mortgagee shall be entitled
to claim payment of the mortgage-money, in whole or in part,
out of any surplus of the sale-proceeds remaining after pay-

" ment of the arrears and of all charges and deductions directed

by law.
(2) Where the mmtga,ged property or any part thereof or

~any interest therein is acquired under the Land Acqu1s1t10n

Act, 1894, or any other enactment for the time being in force
providing for the compulsory acquisition of immoveable pro-
perty, the mortgagee shall be entitled to claim payment of the

Substitution af

new section tor -

section 73, A<b
1V of 188%. .,

Right to
proceeds of
revenue sale or
compensat.lcm
on acqlus)tiim

mortgage-money, in whole or in part, out of the amount due

to the mortgagor as compensation,

- (3) Such claims shall prevail against all other claims:

except those of prior encumbrancers, and may be enforced
notwithstanding that the principal money on the mortgage

- has not become due.’

39. Section 74 and sectlon 75 of the said Act ghall be
omitted,
40. In section 76 of the said Act,—

(n) in clause (c), after the words ‘‘ charges of a public

nature ’’ (,he words ““and all 1ent ** ghall be in-
serted ; -

(b) in clause (h), after the words ‘‘ deducting the ex«
penses ’’ the words ‘ properly incurred for the
- management of the property and the collection of

Omission of
sections 74 and
76, Act IV of
1882.
Amendment of

section 76, Aet
1V of 1882,

rents and profits and the other expenses ’’ shall be

inserted

7 -
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IV of 1882,
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ingerted, and the words ‘‘ on the mortgage-money
shall be omitted; and

" {¢) in clause (4), the wnrd ““ gross  whall be omitted, and
after the words ‘‘ as the case may be "’ the follow-
1ng shall be inserted, namely : —

“ and ghall not be entitled to deduct any amount there-
from on accoynt of any expenses incurred after
such date or time in connection with the mort-
gaged property.”’

41. Section 80 of the said Act shall be omitted.

492, For section 81 of the said Act the followmg section
% ghall be substituted, namely :— ’

““81. If the owner of two or more properties mortgages
them to one person and then mortgages one or more of the
properties to another person, the subsequent morigagee is, in
the absence of a contract to the contrary, entitled to have the
prior mortgage-debt satisfied out of the property or proper-
ties not mortgaged to him, so far as the same will extend, but
not so as to prejudice the vights of the prior mortgagee or of
any other person who has for consideration acquired an inter-
est in any of the. properties.”

43. In section 82 of the said Act,— o

(@) for the first paragraph beginning with the words
‘“ Where several properties,”’ and ending with the
words ‘‘ date of the mortgage '’ the following shall
be substituted, namely:—

“ Where property subject to a mortgage belongs to two
or more persons having distinet and separate rights of owner-
ship therein, the different shares in or parts of such property

- owned by such persons are, in the absence of a contract to the

contrary, liable to contribute rateably to the debt secured by

- the mortgage, and, for the purpose of determining the rate at:

which each such share or part shall contribute, the value there-
of shall be deemed to he its valne at the date of the mortgage
after deduction of the amount of any other mortgage or charge
to which it may have been subject on that date ”; and

- (b) in the third paragraph, for the word ‘‘ second  the
word ‘¢ subsequent ’’ shall be substituted.

44, In
18
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44. In section 83 of the said Act,—

(@) for the words ‘‘has become payable’’ the words
‘“ payable in respect of any’ moltgage has become

due *’ shall ha substituted;
{b) for the words ‘‘if then in his possession or power ™’
the words ‘“ and all documents in his possession

. or power relating to the mortgaged propelty *? shall
be substituted ;

_{c) after the word ‘‘ mortgage-deed,” where it occurs for
the second time, the words ‘“ and all such other
documents *’ shall be inserted; and -

(d) the following paragraph shall be added after the
words ‘‘ such other person as aforesaid,”” namely : -

‘' Where the mortgagee is in possession of the mort-
gaged property, the Court shall, before paying
to- him the amount so deposited, direct him to
deliver possession thereof to the mortgagor and
at the cost of the mortgagor either to retransfer
the mortgaged property to the mertgagor or to
such third person as the mortgagor may direct
or to execute and (where the mortgage has been
effected by a registered instrument) have regis-
tered an acknowledgment in writing that any
right in derogation of the mortgagor’s interest
transferred to the mortgagee has been extinguish-

: ed.”
© 45, In section 84 of the said Act,—
(o) after the words ‘“ from the date of the tender or
the words ‘‘in the case of a deposit, where no
previous tender of such amount has been made,”

shall be ingerted;

(b) for the words ‘‘ as the case may be ’’ the following
' shall be substituted, namely : —

‘“ and the notice required by section 83 has been served

on the mortgagee :

. Provided that, where the mortgagor has deposited such
amount without having made a previous tender
thereof and has subsequently withdrawn the same
or any part thereof, interest on the principal money
shall be payable from the date of such with-
drawal ’’; and

“(e) after

19
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(c) after the words ““ tender of the mortgage-money * the
words ‘“ and such notice has not been given before

" the making of the tender or deposit, as the case ,

may be * shall be added..

“Sunstibutionot 4@, For section 91 of the said Act the following- sectlon
_ mew section for

seotion 91, Act  shall be substituted, namely : —
IV of 1882,

Porsons who
may sue for
redemption.

Ingertion of
new sections
92, 93 and 94

-~ in Aet IV of
1882.

Subxogabion .

‘“ 91.- Besides the mortgagor, any of the following pei’sons

may redeem, or institute a suit for redemption of, the mort- -

gaged: property, namely : —

(a) any person (other than the mortgagee of the interest
sought to be redeemed) who has any interest in,
or charge upon, the property mortgaged or in
or upon the right to redeem the same;

(b) any surety for the payment of the mortgage-debt
or any part thereof; or

(¢) any creditor of the mortgagor who has in a suit for
the administration of his estate obtained a decree
for sale of the mortgaged property.”

47. After section 91 of the said Act the following sections
shall be inserted, namely : —

““92. Any of the persons referred to in seetion 91». (other -

than the mortgagor) and any co-mortgagor shall, on redeem-
ing property subject to the mortgage, have, so far as regards
redemption, foreclosure or sale of such property, the same
rights as the mortgagee whose mortgage he redeems may have
against the mortgagor or any other mortgagee.

The right conferred by this section is called the right of
subrogation, and a person acquiring the same is said to be

subrogated to the rights of the mortgagee whose mortgage he
redeems.

. A person who has advanced to a mortgagor money with

which the mortgage has been redeemed shall be subrogated

to the rights of the mortgagee whose mortgage has been re- -
deemed, if the mortgagor has by a registered instrument

agreed that such persons shall be so subrogated.

Nothing in this section shall be deemed to confer a right
of subrogation on any person unless the mortgage in respect.
of which the rlght is claimed has been redeemed in full.

93. No

20
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o mortgagee paying off a prior mortgage, whether froibition of
without notice of an intermediate mortgage, shall
cqulre any priority in respect of his original security;
pt in the case provided for by section 79, no mort-
king a subsequent advance to the mortgagor, whether
_without notice of an intermediate mortgage, shall
ther eby acquire any priority in respect of his security for such
subsequent advance.
~ 94. Where a property is mmtga@ed for successive debts pigits of mesus
to successive mortgagees, a mesne mortgagee has the same
rights against mortgagees posterior to himself as he has against
the mortgagor.”

48. For section 95 of the said Act the following sections Substitution of

for section 95,
shall be substituted, namely:— ~ Act IV of 188%.
- ““95. Where one of several mortgagors redeems the mort- ﬁﬁgelgn%gm.

gaged property, he shall, in enforcing his right of subroga- grtzagorfo

tion under section 92 against his co-mortgagors, be entitled
to add to the mortgage-money recoverable from them such
N - proportion of the expenses properly incurred in such redemp-
tion as is attributable to their share in the property.
96. The provisions hereinbefore contained which apply Hortesse by
to a simple mortgage shall, so far as may be, apply to a mort- ftie-desds.
gage by deposit of title-deeds.”’ :

49. In section 98 of the said Act, for the words ‘‘ a mort- ;‘;;‘53,‘3‘;:“ of

gage not being & simple mortgage, a mortgage by conditional **™ 882,
sale, an usufructuary mortgage or an English mortgage or a
combination of the first and third, or the second and third, of

such forms’’, the words ‘‘an anomalous mortgage ’’ shall

be substituted. )

50. In section 100 of the said Act,— : popendment of

(a) for the words * as to a mortgagor shall, so far as may 4%V Teoz. l

be, apply to the owner of such property, and the

prdvisions of sections 81 and 82 shall, so far as

- may be, apply to the person having such charge >’

the words ‘“ which apply to a simple mortgage

shall, so far as may be, apply to such charge,” ,

ghall be substituted ; and , ,

(b) after the words ‘‘in the execution of his trust ”’ the
following words shall be added, namely :— -

“ and, save as otherwise. expr essly provided by any law

for the time being in force, no charge shall be
enforced

21
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enforced against any property in.the hands of a
person to whom such property has been trans-
ferred for consideration and without rotice of
the charge.”

51. For section 101 of the said Act the following sectivn

shall be substituted, namely :—

101, Any mortgagee of, or person having a charge upon,
immoveable property, or any transferee from such mortgagee
or charge-holder, may purchase or otherwise acquire the rights
in the property of the mortgagor or owner, as the case may
be, without thereby causing the mortgage or charge to be
merged as between himself and any subsequent mortgagee
of, or person liaving a subsequent charge upon, the same pro-
perty; and no such subsequent mortgagee or charge-holder
shall be entitied to foreclose or sell such property without
redeeming the prior mortgage or charge, or otherwise than
subject thereto.”

52. In section 102 of the said Act,—

(a) for the words ¢ Where the person or agent on whom
_such notice shouild be served cannot be found in the
sald district, or is unknown ’ the words “ Where
no person or agent on whom such notice should
bhe served can be found or is known ’’ shall be
substituted ;

(b) after the words ‘‘ and any notice served in compliance
with such direction shall be deemed sufficient ** the
following proviso shall be inserted, namely : —

“ Provided that, in the case of & notice required by
section 83, in the case of a deposit, the applica-
tion shall be made to Johe Court in which the
deposit has been made’’

» (¢) for the words ‘“ Where the person or agent to whom
such tender should be made cannot be found within
the said district, or is. unknown ’> the words
“ Where no person ot agent to whom such tender
should be made can be found or is known ’* shall
be substituted ; and :

(d) for the words ““ in such Court as last aforesaid ” the
words ‘ in any Court in which a suit might be
brought for redemption of the mortgaged property
shall be substituted.

538. In
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58. In section 103 of the said Act,—

(a) after the wor ds ‘“ such notice may be served 77, the
worda ““on or by " shull be inserted; and

(b for the words and figures “* Chapter XXXI of the
Code of Civil Procedure’ the words and figures
“Order XX XII in the-¥irst Schedule to the Code

of Civil Procedure, 1908,’’:shall be substituted.
*54. In section 106 of the said Act, for the words ‘‘ tendered
or delivered-either personally to the party who is intended to
be bound by it,”” the following shall be substituted, namely ; —

‘“ either be sent by post to the party who is intended to
be bound by it or be tendered or dehvered perbon-
ally to such party ”’

55. In section 107 of the sald Act, after the words “ Db
delivery of possession ”’, where they first occur, the followmg
paragraph shall be inserted, namely:-—

- ‘“ Where a lease of immoveable property is made by a
registered instrument, such instrument or, where there are
more instruments than one, each such instrument shall be
executed by both the lessor and the lessee.”

" 56. In section 108 of the said Act,—

(a) in clause (h)—

(¢) after the words *‘ the lessee may ” the words ‘‘ even

Amendment of
gection 108,
Act 1V of 1882,

Amepndment of
section 108,
Act 1V of 1882,

Y Amendment of

section 107,
Ach 1V of 1882,

Amendment of
section 108,
Act 1V of 1882.

after the determination of the lease’’ shall be

inserted ; and
(i) for the words “ during the continuance of the lease,’

the words ¢ whilst he is in possession of the pro-

- perty leased but not afterwards,”” shall be sub-
stituted; and

(b) in clause (0), after the words ““ or fell *’ the words
“ or sell >’ shall be inserted, and after the words

““ or damage buildings,”” the words ‘“ belonging to

the lessor or *’ shall be inserted.
57. In clause (g) of section 111 of the said Act,—

(a) the words “ or the lease shall becomo void > shall be
omitted ;.

(b) after the words ‘ title in hlmself > the following
shall be inserted, namely :—~
““or (3) the lessee is adjudicated an ‘insolvent and the
lease provides that the lessor may re-enter om
the happening of such event ’’ ;.

(c) for
23

Amendment of
section 111,
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these cases’’ shall be substituted; and

(¢) for the words ‘‘either case’’ the words ‘‘ any of

() for the words .'f does. some, ach showing > the words
.. ‘“ gives notice in writing to the lessee of *’ shall be
substituted. o '

' Insegtion of " 58. After ‘section 114 of the said Act the following section

Molseon shadl be inserted, namely:—

IV of 1882, . : - ' ,
Reltef against “ 114A. Where a lease of immoveable property has deter-

forfelfure 1o niined by forfeiture for a breach of an express condition which
e, provides that on breach thereof the lessor may re-enter, no suit
tor ejectrnent shall lie unless and until the lessor has served

on the lessee a notice in writing—

(a) specifymg the particular breach compiained of;
. and - :
(b) if the breach is capable of remedy, requiring the
lessee to remedy the breach;
and the lessee fails, within a reasonable time from the date
of the service of the notice, to remedy the breach, if it is
capable of remedy.

Nothing in this section ‘shall apply to an express condi-
- tion against the assigning, under-letting, parting with- the
possession, or disposing, of the property leased, or to an ex-
press condition relating to forfeiture in case of non-payment
" of rent.”’
Substitution of 59. ¥or section 119 of the said Aet the following section

new section ) 1 s —
o Soetion 1o, Shall be substituted, namely :

ﬁfé:: ol ““119. If any party te an exchange or any person claim-
Party deprived i) through or under such party is by reason of any defect in
;;“gﬁ;gggf‘ the title of the other party deprived of the thing or any part
of the thing received py him in exchange, then, unless a con-

trary intention appears from the terms of the exchange, such

other party is liable to him or any person claiming through or

under him for loss caused thereby, or at the option of the per-

son so deprived, for the return of the thing transferred, if

- still in the possession of such other party or his legal repre-
sentative or a transferee from himm without consideration.””

Amendmentof  60. In section 128 of the said Act, after the words ‘‘ debts
NoUEY o asz, due by ’’ the words ‘‘ and liabilities of *’ shall be inserted.

Amendment of - - ©L1: In section 129 of the said Act, the words ‘‘ or, save
etV of fasz. as provided by section 123, any rule of Ilindu or Buddhist
: law ?’ shall be omitted.

62, In
94 ;
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82. In section 130 of the said Act,—

(a) after the words * The transfer of an actionable claim
~ the words ““whother wilh or withoul considera-
~ tion 7 shall be inserted; and ,
(b) the words ‘¢ and notwithstanding anything contained
in section 123°° shall be omitted.

683. Nothing in any of the following provisions of this
Act, namely, sections 3, 4, 9, 10, 15, 18, 19, 27, 30, clause
(¢) of section 81, sections 32, 33, 34, 35, 46, 52, 55, 57, 58,
59, 61 and 62 shall be deemed in any way to affect—

(a) the terms or incidents of any transfer of propefty
made or effected before the first day of April, 1930,

(b) the validity, invalidity, effect or consequences of any-

thing already done or suffered before the aforesaid
date,

(¢) any right, title, obligation or liability already ac-
' quired, accrued or incurred before such date, or

(d) any remedy or proceeding in respect of such right,
title, obligation or liability; and nothing in any
other provision of this Act shall render invalid or
in any way affect anything already done before
the first day of April, 1930. in any proceeding
pending in a Court on that date; and any such
remedy and any such proceeding as is herein re-
ferred to may be enforced, instituted or continued,

~as the case may be, as if this Act had not been
passed. '

: ; 25
MGEIPC—L—1X-129~£§-11-28—5,000.

Amendment of
gection 180,
Act IV of 1882.

Saving clause.




