XV of 1940,

. XV of 1840,

ACT No. XLII of 1940.

I_PASSED BY THE INDIAN LEGISLACLURE]

(Reoewed the assent of the Governor General on the
3rd December, 1940.)

An Act to amend the Excess Profits Tax Act, 1940.

HEREAS it is expedient to amend the Excess
Profits Tax Act, 1940, for the purposes herein-
after appearing ;

Tt is hereby enacted as follows :—

1. (I) This Act may be called the Excess Profits Tax Short title,

(Amendment) Act, 1940.

(2) Tt shall come into force at once ; but its provisions
shall be deemed to have taken effect on the day on
which the Excess Profits Tax Aot, 1940, came into force.

commencemen t
and effect.

2, In clause (21) of section 2 of the Excess Profits Tax Amendment of

Act, 1940 (hereinafter referred to as the said Act), for g4
~sub-clause (b) the following sub-clauses shall be substi.

tuted, namely :— -

““(8) in relation to a business carrled on by a
partuership of which one or more of the part-
ners is a body corporate (other than a com-
pany the directors whereof have a con-
trolling interest therein), such a rate per cent.
as is equivalent to—

(%) eight per cent. per annum on so much of the
average amount of the capital employed in
the business during the chargeable account-
ing period as represents the share of any
such body corporate, and

(¢¢) ten per cent. per annum on the remainder of -

that amount ;
(¢) in relation to 4 busmess to which neither sub-
clause (@) nor sub clause (b) apphes, ten per
cent. per annum :

on. 2
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" 8. In sub-section (3) of section 6 of the said Act, gmendment, of
‘after the word and figure “ section 13 ” the following XV of 1840

words shall be inserted, namely :—
“or within the extended period, a]lowed by the
- Excess Profits Tax Officer vinder the proviso
to that sub-section *’ ,
' “ and to

Price anma 1 o~ 13d.
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and to the sub-section the fo]lowmg proviso shall be
added, namely :—

“Provided further that a determination ‘on an
" application under thls sub-section-—

(d)*shall have effect with respect: .to all subse-
' guent chargeable accounting periods ;

(b) shall exclude any further application under
this sub-section.” :

Ameﬂdm@ﬁt of 4, Tn section 8 of the said Act,—

section 8, Act.,

XVofl 4“ (IL) in sub-section (3), after the words “in com-
puting the capltal employed in the business
after the change ”, and in sub-soction (£), after
the words “‘ in oomputing the capital employed
in the resulting business >’ the following words
shall be inserted, namely :—

“ and in considering, for the purposes of comput-
ing the profits of, and the capital employed
during, any chargeable accounting period,
whether any and, if so, what deduetions are
t0 be made in respect of depreciation .of
buildings, plant and machinery, ™ ;

b

(b} in sub-section (§), the words © sﬁbjeo‘o to any
necessary modifications ” shall be omitted ;

(¢} in sub-section {§), the words “* subject, however, 4

to such modifications (including modifications

" a8 respects the computation of capital) as he
may consider just ”’ shall be omitted ;

(d) after sub-section (7) the following sub-section
shall be added, namely :—

“(8) Where—

{a) a business is, by virtue of sub-section (2) or
sub-section (3), deemed not to have been
discontinued ; or

(8) a business is, by virtue of sub-section (4),
to be treated ag il it had been in existence
throughout the period during which there
was in existence any other business ; or-

{¢) a business is, by virtue of sub-section (5),
to be treated as a continuation of another
business ; or

(2) any persorn who is carrying on a business
after a transfer is treated, by virtue of
sub-section (6), as having carried on the
busmess as frorh a date before the transfer,

the pro{nsmns of this Act relating to the com.
putation of profits and capital for the purposes

of excess
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of excess profits tax shall, both as respeocts the
standard period and any chargeable accounting
period, have effect subject to. such modifica- :
tiong, if any, as the Excess Profits Tax - Officer -~ .+
© may think just, shd"the Exoccis Profits Tax
Officer may make such alterationg .in the
periods which would otherwise be the charge-
able accounting periods of the busthess as he
thinks proper :

Provided that if the Xxeess Profits Tax Officer
makes any such modifications and the person
carrying on the business is dissatisfied with -
the modifications so made, or if the person
carrying on the business is dissatisfied with
the refusal of the Excess Profits Tax Officer to
make any such modifications, he may, at any
time before the expiry of forty-five days from
the date on which the order of the Excess Pro-
fits Tax Officer is communicated to him, appeal

“to the Board of Referees. through the
Kxcess Profits Tax Officer.”

5. After sub-section (1) of section 9 of the said Act Amondmont of

. § . s } .. 86ction 9, Act
the following sub-section shall be inserted, namely : OV of 1040,

“{14) Where—

{a) any debt is owing to any company by ano‘oher
company ; and

() one of those companies is a subsidiary of the
other, or both are subsidiaries of a third
company ; and

(v) no interest is payable in respect of the debt,

~ but the circumstances in which the deht

caine into existence or is allowed to continue

to exist are such that the deui represents

in substance capital employed in the busi-
ness of the debtor company,

the capital of both companies shall be com-
puted as if the debt did not exist,”

6. In sub-section (£2) of section 12 of the said Act,—  Amendment of °
gection 12, Act
: : XV 0f1940, :

(¢} for the words ““ to the cxtent that such profits . ‘
arose in the said country ” the words “ to the o ’ ’
extent to which such profits are liable to excess
profits tax under thls Act ” shall be substi-
tuted ; -J.- '

(b) in t,he proviso, for " the words “ chargeable
a.ccountmg period ”, where those words occur

for the
3
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for the second time, the following shall be
gubstituted, namely —

- !.preyious year (as determined for that business
for the purposes of the Indian. Income.tax
Act, 1922) ",

- Amendment of 7. For the second proviso o sub gection (1) of section
xvofisfo. 17 of the said Aot the following shall be substituted,

namely —

¢ Provided further that no appeal shall lie under
this seotion against any apportionment made
by the Hixcess Profits Tax Officer under the
proviso to sub-section (5) of section 8, against
any modifications made by the Excoss Profits
Tax Officer under sub-section (8) of section
8, against any decision of the Excess Profits

Tax Officer under rule 11 of the First Schedule, .

or against any decision of the Board of
Referees or the Central Board of Revenue.”

Amendment of 9. In section 26 of the said Act,—
Wades , |
: (@) in sub-section (I) and in sub-section (3), after

the word “If” the followmg words shall be
inserted, namely :—

‘on an -application made  to 11: through the
Excess Profits Tax Officer ”

~{b) to sub-section (1) the followmg proviso shall be
: added, namely :—

“ Provided further that a determination on an .

application under this sub-section—

_{a) shall have effect with respect to all subse-
quent, chargeable accounting periods ;

(b) shall exclude any further application under
this sub-section.” ;

(¢) after sub-section (3) the following sub-section
shall be added, namely :—

“(4) An appllcatlon to the Central Board of
Revenue under this section shail be pre-
sented to the Exocess Profits Tax Officer
before the expiry of the period specified in
the notice .issued under sub-section (1) of
gection 13 or of the extended period allowed
by the Excess Profits Tax Officer under the
proviso to that sub-section, but in the case
of an application under sub-section (1) of
this section, if the person carrying on the
business has made or is making an applica-~
tion under sub-section (3) of section 6 the

application
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application shall be presented to the Excess
Profits Tax Officer before the expiry of
forty-five days from the date on which
the order of the Board of Referees dis--
posing of the application. under sub-section

- (3) of section 6 iy éommunicated to the per-
son who has made that application.”

9, In Schedule I to the said Act,— S : Ama.ndmenb of

. . . Schedule I,
~ {a) in rule 1, in the first proviso, after the word ActXvof1oso0.

“Provided ” the word * further” shall be
inserted, and before that proviso, as so amend-

. ed, the following proviso shall be inserted,
namely — .

“ Provided that any sums excluded under the
proviso to clause (ii¢) of sub-section (2) or
clanse (a) of sub-section (4£) of that section
from the allowances made in computing the
profits of the business for the purposes of
income-tax shall, if paid, be included in
those allowances when computing the pro-
fits of the business for the purposes of
excess profits tax : 7’ ;

{b) in rule 4,—

(¢} in sub-rule () after the brackets and figure
“(2)” the brackets, figure and letter
“(24) ” shall be inserted ; ~

(%) after- sub.rule (£) the following sub-
rule shall be inserted, namely —

“(24) In the case of a business part of which
congists in banking, insurance or dealing in in-
vestments, not being a business to which sub-
rule (2} of this rule applies, the profits shall

; include all income received from investments
) held for the purposes of that part of the busi-
ness, being income to which the persons carry.

ing on the business are beneficially entitled.”;

(¢4¢) in sub-rule (3), after the brackets and
figure ““(2) " the word, brackets, figure
‘ and letter * or (24) * shall be ingerted ;
(¢) intule 7, — '
(¢) for sub-rule (I) the following sub-rule shall
be substituted, namely :—

“ (1) In the case of a.business carried on, in
any accounting period which constitules ;
or " includes a chargeable accounting ' |
period; by & company the directors where-
-of have throughout that accounting - I
period a controlling interest therein— '

(a) incomputing the profits for that accounts
ing period ; and ,

@) if -
5 z
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(b) if the standard proﬁ’os of the business are

computed by reference to the profits of

a standard period, also in computing,

in relation to any such chargeable

mooountmg ‘period, bhe proﬁts for the
standard pemod .

-no dedugtion shall be made in respect of
dJrectors remuneration.” ; . R R

(i3) in sub-rule (2), for the Words “In this rule ”
the -words, brackets and figure “In sub-
rule (I) of this rule ” shall be substituted ;

(i4) after gub.rule (2) the following sub-rule
shall be added, namely :—

“(3) If, in the case of a business carried on
by a company in any accounting period
which constitutes or includes a chargeable
accounting period, the directors of the -
company-—

() have during any part of that accounting
period, or

(b) had durmg the whole or any part of any
previous accounting period  which
includes thé whole or any part of any
chargeable accounting. period or the

~whole' or any part of the standard
period (if any),
a controlling interest therein, and the ‘ 3
case i8 not one to which sub-rule (I} of
this rule applies, theri, except in so far as
the Céntral Board of Revenue otherwise
" directs, no deduction shall be made in
'.'.respect of directors’ remuneration either
in. computing the profits for the first-
mentioned accounting period or in com-
puting in .relation to any chargeable
: accounting - period wholly or partly
. ' included in that accounting period, the
profits of the standard period (if any).” ;

{(d) after rule 10, the following rule shall be added
namely :—

¢ 11. Where in respect of any accounting perlod ,

a deduction would, apart from the provi- -
- sions of this rule, be allowable in computmg
profits, and, in the opinion of the Excess
“Profits Tax Officer, the deduction does not
represent a sum reasonably and properly
- attributable to that accounting period,
only such part of the deduction shall be
allowable as a deduction for that period as
appears to the Excess Profits Tax Officer-
to be reasonably and properly attributable

to that -
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to that perlod and any balance.of the deduc-‘_.. B

tion shall be treated as attributable to such
other accounting period or periods (whether
or not they include, or fall wholly or partly
within, the standard period, if any, or any
chargeable accounting period) as the Excess
Profits Tax Officer thinks proper. :

Any person who is dissatisfied with a. determina.-

tion of the Excess Profits Tax Qfficer under .

this rule may, at any time before the. expiry

of forty-five days from the date on which
such determination is communicated to him,

appeal to the Board of Referees through the
Excess Profits Tax Officer.”

10. In Schedule IT to the said Act,—

() in sub-rule (2) of rule 1, after the words * Wriﬁten
down value” the following words shall be
inserted, namely :—

“and to such other .deductions in respect of

.- reduced values of assets as are allowable in
computmg proﬁts for the purposes of income-
tax 7’ ;

(b) at the end of sub-rule Z ) of rule 2 the followmg
shall be inserted, namely :—

“The debts to be deducted under this sub-rule
shall include any such sums in respect of

¥ acoruing liabilities- as are allowable as a
' " deduction in computing profits for the pur-
poses of excess profits tax or would have

been so allowable if the period for which the

amount of capital is being computed had

Amendment of
Schedule II,
Act XVof 1940

been a chargeable accounting period; and

the said sums shall be deducted notwith-
standing that they have not become pay-
able.”; -

) after rule 6 the following rule shall be added,

namely :(—
“7. (1) If—
{a) the Central Board of Revenue is satisfied,

_~ as respects any assets of any business the
standard profits of which are computed by

+ referenice to the profits of a standard,

period, that during that period or any"

part thereof those assets were mherently
’ - - unproductive, and
iof

() an_application that this rule shall have
‘effect is made through the ¥xcéss Profits

Tax Officer to the Central Board of -

Revenue by the person carrylng on the
business, |

then,
7




then, in. computing the average amount of - -

-the capltal employed in the business in the
~standard period- and in all chargeable
accounting periods, - those assets, and an;

other assets of the business, shall be treated.

- as not having been assets thereof durmg
any part of the period during which, in the
opinion of* the (Central Board of Revenue,
they were mherent,ly unproductlve

Provided that in the case of a business the
standard profits of which depend directly
or indirectly upon-a direction of the Board
of Referees under sub-gection (3) of section
6, or of the Central Board of Revenue under
sub-section () of section 26 of this Act the
provisions of this rule shall have effect to
such extent only as the Central Board of
Revenue thinks proper : :

Provided further that an application to the -

Central Board of Revenue under this rule
shall be presented to the Excess Profits Tax

Officer before . the expiry -of the period.

specified in theé notice issued under sub-
section (I) of section 13 of this Act or of
the extended period allowed by the Hxcess
Profits Tax Officer under the provisv to that
sub-section.

(2y*Where sub-rule (1) of thisTule has effect*‘on.

the application of the person carrying on
any business, any coemputation of capital of
the business made before the making of the

application, and any assessment affected by

that compubatlon shall be revised accord.-
ingly.”

,,
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