1 of 1958,

43 of 1961,

" on D1v1dends) Act, 1974.

THE- COMPANIES (TEMPORARY RESTRICTIONS ON
DIVIDENDS) ACT, 1974

No. 35 oF 1974

- [31st August, 1974)

An Act to provide, in the interests of national economic. development,
for temporary restrictions on the power of certain companies to

declare dividends out of profits and for matters connected there-
with’ or mmdental thereto.

BE it enacted by Parhament in the Twenty-ﬁfth Year of the Repubhc
of India as follows:— . .

1. (Z) This Act may be called the Companles (Temporary Restrxctlons
A

@) It extends to the whole of India.

PG e

\‘;(3) It shall be deemed to have come 1nto force 0n the 6th day of

July, 1974.

2. In this Act, unless the contéxt otherwise requires
(a) “appointed day” means the 6th day of July, 1974;

(b) “company” has the meaning assigned to it in the Companies
Act, 1956, and includes a foreign company within the meaning of.
section 591 of the Companies Act, 1956, which has made arrange-
ments prescribed under the Income tax Act, 19(:1, for the declaratlon
and pavment of d1v1dends w1th1n India;

- (¢) ‘“‘distributable profits’’, in relatlon toa. company to Whlch
this Act applies,:‘nj'ea'ns,;., .
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(i) one-third of the net profits of the corpany, or
(i) an amount required to pay twelve per cent. dividend
on the face value of the equity shares of thé company and divi-

dend payable on its preference shares,

,whichever is, lgwerms o o/ 5o

. ot LA LR

(d) “financial year” hab the meanmg assigned to. il in sect on 2 ¢ 1956

of the Companies Act, 1956; 1 of 1858,
(e) “net profits” means net profits of the company as computed

in accordance with the provisions of section 349 of the Companies

Act, 1956, subject to the modification that— 1 of 1956,

(i) any income-tax payable under the Income-tax Act, 1961, 43 of 1961,
in respect of the profits as so computed or any tax of a similar
character payable in respect of such profits under any law in force
in any country outside India, and surtax payable in respect of such
profits under the Companies (Profits) Surtax Act, 1964, shall also 7 of 1964,
be deducted; and n

(i1) deprec1at10n shall be provided in accordance w1th the
ov151dhs<lof sectldn 205 of the Comphnles Ac? 1956 AR 1 of 1956.

ooy

- B .UH
.

“(fy “previcus year” and “total mcome” “hav ,
pectively assigned to them in the Income-tax’ Act ]961 P 13 of 1961,
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Companies 3. This Act shall apply to the following categori‘e‘s"v' of corftpanies,

to which namely — :
(a) a cdmpany in which the public are’ 'sijbs‘ta'ritiélly‘intére%:téd .

as defined in clause (18) of sectlon 2 of the Income-tax Act, 1961 43 0f 1961,

i T T TSR S b BT R

. ‘ (b) a company, at least seventy five per cent, of the share capital
© e whickis!Uthioughout  the' finarieial year-féi- which' any d1§ridend :
is declared or paid, beneficially held by an institution or fund estab-
lished in India for a charitable purpose, the income from dividend
whereof is exempt from-income-tax under section 11 of the Income-
tax Act, 1961; ' k 43 of 1961

PR

(c) an Indlan company  whose busmess consists mamly in the

" donstructioly of ShIpS or in-the manufacture or processing of goods

“or‘in Mining or in ‘the generatlon or dlstrlbutlcn of elecmc1fy or any
other forrn of- poWer . o

_ (d) an Indian company, the value of whose capital assets, being
.- machinery or plant (other than office appliances or road:transport
vehicles), ag shown in its books on the last:day of the financial’ year

for which any dividend is dg‘,clared or pald is fifty lakhs of rupees

or more;

R
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43 of 1961, .
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« (e a company. which; has been exemptedi undpp.sub-section.;(3)

. of sectmn 104. of the, Income-tax.. Act, 1961, from, the operatlon\ of/
that sectlon

Explanation I.—For-the purpoese of ¢lause (c¢), the- business-of a com=

pany--shall be deemed: to- consist mainly-in the construction of ships or
in the manufacture or processing of goods.or.in mining or in-the; genera~
tion or distribution of electricity or any other form of power, if the in-
come attr1butable to any of the aforesaid activities included in its gross
total’ income for the relevant financial year is not less than ﬁfty -one
per cent. of such total 1ncome .

Explanation II.—For the purposes of clauses (c)..and. (d);, “Indian
company” has .the meaning assigned to it in clause (26) of section 2 of
the Income-tax Act, 1961, but shall not, include a corporatlon established
by or under a Central State or Provincial Act.

A (1) For v cers from the appeinted.. day, no. company
to which th1s Act apphes shall declare or pay dividends for any f{inancial
‘year except out of the’ ‘profits of the company for -that. financial year
and no such dividend shall’ exceed, in the aggregate the dlstr1buta,b1e
profits of the company for that financial year:

- Provided that nothing in this sub-section:shall apply to any.dividend
whlch -was. deelared and paid, .before. the. appomted day, .to a section of
the shareholders of a company but was not paid, before the app01nte¢
day, to another section of the shareholders of that company

(2) In computmg the. aggregate amount wh1ch mav be declared or
paid’ by a compahy to which this Act apphes as dividends in accordance
with the provisions ‘of this Act, for any finapcial year, any amount ,pa1d
or prormsed or partly paid. and, partly prom1sed by, .the company | before,
the appointed day by way of interim d1v1dends for that financial year
shall - be taken into account; but wheré the amotnt of the intérim
divideAd paid by the company before the appointed day exceeds its dis-
tributable proﬁts for thefinancial year for which the- interim dividend
was paid, no further d1v1dend shall be declared or pa1d by the company
for that ﬁnanclal year.

5 i j from. the - appointed day; - anv dlvadend
declared on paxdnafter the appointed-day by «a company: to. which;this. Act
applies,-in -exdess~of its- distributable. profits-for..a financial year. ,shall

- to: the: extent: of such excess; be- void, andifanv-ameunt. paid. by the. eomp
pany:to anyishareholder in excess:of its:distributable. profits for:that.year,
shall be recovered- by ther company- and- no- such recovery rshall ; be wawed
by thecompany:

o Fa

. Prov1ded that where anv such recover\/ is not oract1cab1e the amount’
of dividend to.the extent of such excess shall Ye adjusted agamat the-

for Wh1ch such excess payment of dividend was made. "

e

6 For a veriod of two years from the appomted day, n
which this Act applies shall. except with the vrevious arnroval of the
Central Government and subject to such COhdlt]OhS and limitations as
may be specified by that Governmient; -pav- -or :distributa -any.interim:
dividends: for any - finanecial, year,; whether. ending, before or_after, the ap-
pointed day. . B » S

29 Law—-63.
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Restric- (817, For ‘a periodhef two years fromi the appbirted: dayy ne company to
21&12 glils- which this- Act .applies: shall,’ eXCept with:the prévicus” aoproval o*f the

tribution,  Central Government, by general or special order,—
1 L, (@) make: any; dlstrlbutlonout of its asgets;:

(b)) assume, Whetherloondrtlonally -or. otherwxoe, any obhgatlon
to make distribution out- ot its assetsy:

(c) grant any foan to any shareholder of ‘the company: -

Prov1ded that noth1ng in clause (¢)_shall apply to a comnany
which is declared by the Central ‘Government under sub-section (Z)
of section 620A of the CornpanleD Act 1956 to ‘be a Nidhi or Mutual
Beneﬁt Soc1ety R

Act to have 8 The prov151ons of thls Act shall haVe éﬁ:ect notw1thstand1ng any-
_ :;rfggxdmg thing inconsistent therewith ‘contained in the Companles Act, 1956, or

in any other enactment (other than . this Act) or in any contract or
1nstrurnent hav‘mg effect by v1rtue of any enactment other than this Act

able Wlth 1mpr1sonrnent for & term’ Wh1ch may extend to three years or’
, with fine which’ may extend to tW1ce the amount in relatlon to Wh1ch such
iy contravent1on has been made, or with both. '

" (2) "The” provisions of“gection 621 of the  Companies Act; 1956, shall

apply to the offences agalnst th1s Act as they apply to the offences agalnst'

the Companles Akt, 1956 ‘ -~ e

Oﬁenceé. 10, (D Where an offence aéalnst th1s Act has been commltted every
‘ - person, who at the t1me the . offence was, comm1tted was in’ charge of,

conduct of the business of the' company, as Well as the’ cornpany, shall
be deemed to. be gmlty of the offence’ and sha]l be 11ab1e to be proceeded
agalnst and punlshed accordmgly

Provnied that noth1ng contalned in this <‘ub sectlon s}‘all renderi_any
such person hable to. any punlehment if-he’ proves that the of‘fence ‘was
committed w1thout his knowledge .or _that he had e‘{ercxsed all due
diligence to prevent the commission of such offence.

@) Notw1thstand1ng anything contained in sub-sectlon (1) Where
any offence against this' Act has'been committed by a company and it is
proved that‘tHe offencs’ ‘has been-commitied #with the 'c¢onsent Jr:: con-
nivancé of; or is attributable 't6 any néglect ‘on: theé part of; any director;
manager secretary or other officer of' the company, such director, mana-
ger secretary or-‘other officer shall be deemed to be guilty of the offence
'. ahd shall 'be 1iablé to’ be proceeded against and puniskied -accordingly::
Power. to 11. The Central Government may, by notification in the Official
delegate. Gazette, direct, that any power which may be exercised by it under this

Act (other than the power conferred by sectlon 12) shall sub1ect to such

restvictions. and, genditions, 1f any, as it may specify in the notxﬁcatlon ;
be exercised also by— .

, (a) such ofﬁcer or authorlty subordlnate to the Central Govern-
. ment; or :

(b) such other authorlty,, T T

as may be specified in the. notification.

Po‘l‘(’e" fo ""12. (1)’The Céntral Government may, by notification * in the Ofﬁcml
make .

cules, Gazette make rules to carry out the provisions of this Act.

,'"(1) Whoever contravenes any prov151on “of th1s Act shall be punlsh- »

_respons1b1e to, the companv commlttmg the offence "for the

1 of 1956,

1of 1956.

1 0f 1958,




7 of 1974.

9 of 1974.

7 of 1974.

9of 1974,

oF 1974)

-de,n i ] N
made ‘thereunder), shill be& déemed  to have ' beenﬂdone o taken undef:
'the corresponding provisions of th1s Act. SRR
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£2) Every rule made by the Central Government under this Act shall

" be laid, as soon as may be;after it is' made, before each House of Parliar

ment, while it is in session, for a total period of thlrﬁf‘ days which may
be comprised in one session or in two or more successive sessions, and if,
before the expiry of the session immediately following the session or the
successive sessions aforesaid, both Houses agree in making any modifica-

‘tion in the rule or both Houses agree that the rule should not be made;

therule shallithereafter have effect joply; in sughy modified- jczrrn;or :berof;:
no effect, as. the case may . be;, 159, however tnat any such,modiﬁcatlon -or
annulment 'shall “be without pre]ud1ce to" ‘the Vahdlty of‘énythmg pre-
viously done under that rule T 24

13. Nothing in this Act shall apply to a company which is bemg wound
up by the Court or voluntarily or subject to the supervision of the Court.

14. Every approval referred to in this Act shall be obtained on an
application made to the Central Government and the provisions of sec-
tion 637A of the Companies Act, 1956, shall apply to every such applica-
tion as if such application were an apphca’uon under the: Compames Act,
1956

15. If any difficulty arises in giving effect to the provisions of this Act,

the Central :Government:may, by order;ndt,inconsistent,with. the iprovis.

sions of this Act, remove the difficylty..

16. (1) The Companiee (Temporary Restrictions on Dividends) Ordi-
nance, 1974, and thg Companies :(Temporary:. Res icf ions . on.- Dividends)
Amendment Ordmance, 34974 are; hereby repealed 53 . o

(2) NotW1thstand1ng such repeal anyt)hmg ‘done of any actlon;"cak““ii‘
under the Companles (Temporary Restrlctlons on Dividends) Ordinance,
9’ 74, as‘ ardended’ by thi 'fCompstmes (Tempbearss Restridtivnsvon Divi-
it Ordiriande, 1674 (inéluding: sifif"6rder or déclaration:
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