| THE COMPANTES (AMENDMENT) ACT, 1985

. No 35 .oF 1985

B S [24th}V’ay,v9'85]

An Act 1u1thel to amend the bompames Act, 1956

BI: it:. enacted by Parhament in ‘Lhe Thnty-s1xth Year of the Republlc o

of Incha as Iollows -

1, Thls Act may be calleo the (,ompames (Amendment) Act 11985

i bf 1955'_ o 2 In the Cornpames Act 1356 (herema[tel rcferred to as the punc1pal
e Act) for sectlon 293A the followmg shall be. substltuted namely —
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' 293A (1) Notw1thstand1ng anythmd conta1ned “in.- any other pro-
vmon of this Act—— - A

« (a) no Government company, and

(b) 1o other company Wh]Ch ha‘S been in ex1stence for less
than three ﬁnan01a1 years,

U shall contr1bute any amount or amounts dlrectly or 1nd1rect1y,—» o

(’L) to any pohtlcal party, or

(u) for any p011t1ca1 ‘purpose to any person

(2) A company, not bemg a company referred to in clause (a)

..o clause (b) of sub sectlon (1) may contribute any amoqnt or

,,,,,,

(a\ to ~any pohucalvparty, or -

e(b) for -any pol1t1ca1 purpose to. any person . st

Prov1ded that the -amount ‘or; as’ the casé may be, the aggregate :

of the amounts. which . may be go- contribufed by a company in any
financial .year shall not: lexceed five per cent: of its average net! profits -
deternnned in accordance with the provisions. of sections 349 and
350 during the three 1mmed1ate1y preceding finandéial’ yeals. ol b

i Eoéplanatzon ——Where a portton of a ﬁnan01a1 year of the company
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shall ‘be deemed to be a ﬁnanc1a1 year. W1th1n the meanlng, and for.
- the purposes, of th1s sub sect1on :

Provided further that no such contrrbutlon shall be made by. a ‘
company unless a resolution auth011s1ng the making of such contri-

bution is passed at a meeting of the Board of Directors and such '

".resolution shall, subject to the other provisions of this sectlon be
deemed to be justification in law for the. makmg and the acceptance
of the contribution authormed by it.

_ (3) Without preJudlce to the generahty of the prov1510ns of sub-
_sectlons (1) and (2) —

{a) a donation or subscrlptlon or payment caused to be
given by a co_mp_any on its behalf or on its account to a person

who, to its knowledge, is carrying on any- activity which, at the A

time at which such donation or subscription ‘or payment:. was

given or made, can reasonably be regarded. as, likely .to. ‘effect

public support for a pohtlcal party shall also be deemed to be -
o contributlon of the amount of such donation, subscrlptlon or pay--
" ment to such person for a pohtical purpose K '

{b) the amount of expendlture 1ncurred dlrectly or 1nd1rect- R

'~"ly, by. a’coerypany on advertlsement in any pubhcatlon (be1ng a

- .publication in the nature of a souvenir, brochure, tract, pamphlet’
or the like) by or on behalf of a polltlcal party or for its advan- '
tage shall also be deemed,— :

(1) where such pubhcatlon is by or ot behalf of a pohtl- )
cal.party, to be a contrlbutlon of such: amount to such politi-. . .
cal party, and : : ~

(i) where. such pubhéatlon is not’ by or on behalf' of
_ but for the advantage of a polltlcal party, to be a contribu-
tlon for a pohtxcal purpose to. the person pubhshmg it.

_ (4) Every company shall ‘disclose in its ploﬁt and loss account
any amount or amounts contributed by it to any political party or.
- for any political purpose to any. person durlng the financial year to -
 which' that account. relates, giving partlculars of the total’ amount. .
~contributed and the name of the - party or’ person to Wthh or to
whom:such amount has been contrlbuted :

(5) If a company makes any contrlbutlon in contraventwn of_'
the prOV1s1ons of this section,— ' '

(a) the company 'shall ‘be pumshable with ﬁne WhICh may S
-extend to three tlmes the amount ‘80 contr1buted and

“(b) every officer of the company who ‘is-in ‘default shall be
- punishable with imprisonment for a‘term Wthh may extend to
-+ three years and shall also be liable to fine.”. :

Amend- 3. In sectlon 396 of the, principal Act—— .

ment. of : o
. section . (®).in SUb-sectlon 2), for the words “The order. aforesald may”
%% _;‘l;he, Wprds “The, order. aforesaid may" prov1de for the. contmuatlon by

or. agginst the transferee company of any legal, proceedlngs pendlng.

by or agalnst any transferor company “and may also” shall be sub- » o

| A statuted
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(b) in sub-section. (3), for the words ‘as may be- preseribed”.
- the words “as may be prescribed and every such assessment shall be
~ published in the Official Gazette” shall be substituted;

(c) after sub-section (3) the followmg sub- sectlon shall be in-.

serted, namely: —-

« (34) Any person aggrleved by any assessment of compen-
sation made by the prescribed authority under sub-section (3)
may, within thirty days from the date of publication of such

' assessment in the Official Gazette, prefer an appeal to the Com-’

' pany. Law Board and thereupon the assessment of the compensa—
tion shall be made by . the Compéany Liw Board.”;

(d) in sub-section (4),—

(i) in clause (a), the word. “and”, occurring at the end, shall
be omitted; :

(#) after clause (a) the followmg clause shall be 1nserted
namely —

o« (aa) the t1me for: preferring an appeal . under sub-

- section (34) has explred ‘or where any such appeal hag been
: preferred the appeal has been ﬁnally d1sposed of; and”:

4 In sectlon 529 of tne pr1nc1pa1 Act—

© (a) in sub- sectlon (1), the followxng proviso shall be 1nserted'

- at the end, namely —

"‘Prov1ded that the secur1ty of every secured cred1tor shall

be deemed to be subject to a pari passu charge in favour of the

workmen to the.extent of the workmen’s portion therein, and,

‘where a secured creditor, instead of relinquishing his security
and proving his debt, opts to reahse his security,—

(a) the 11qu1dator shall be entitled - to represent the
workmen and enforce such. ‘charge;

- (b) any amount realised by the ligquidator by way - of .’

" enforcement of such charge shall be anplied rateably for the
discharge of workmen’s. dues; and

(¢) so much of the debt due to such secured creditor

as could not be realised by him by virtue of the foregoing .

_ provisions of this proviso or the amount of the workmen’s

- portion in his security, whichever is less, 'shall rank pari
passu with the workmens dues for the purposes of section
529A.7;

(b) in. sub—sectlon (2), :

(i) in the proviso, for the words “pay f’he expenses”, the
words “pay his portion of the expensés” shall ‘e substituted;

(3) after the prowso the following Explanatzon shall ‘be
inserted, namely: — :

“Explanatzon —-For the purposes of this prov1so the

. portion of expenses incurred by the liquidator for the pre- -
servatlon of a security which the securéd creditor shall- be

55 LaW———24
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_‘,11ab1e to ‘pay shall be ‘the whole of the. expenses less an -

_amount ‘which bears ‘to such expenses the same “proportion

" as the workmen’s portion in relation to the- secunty bears
to the value of the secur1ty

(c) after sub- sectlon (2) the followmg sub-section sha]l be Inser-
ted, namely — .

| ‘(3) For the purposes of th1s sect1on section' 529A. ’and>

L sectlon 530,—

(a) “workmen”, -in relatlon to a company, means the:

employees of thé company, being workmen within the mean-
1ng of the Industmal Dlsputes Act, 1947;

_(b) “Workmens dues” in relation. t¢ a- company, means

14.0f 1847

the aggregate of the following sums: due from the company - B

- toits workmen, namely —

(i) all wages or salary including Wages payable for

“time or- piece work and ‘salary earned wholly or in part
by Way of  commission of any workman, in respect of
~services rendered to the company and any compensatlon

. payable to any workman under any of the provisions of o

“the Industrial Dlsputes Act, 1947;

- payable to any workman, or in the case of his death
. to any other person in hls right, on the termination of

-his employment before, or- by the eﬂ'ect of, the W1nd1ng _

,up order or resolution;

(i) unless the company is being' wound up volun-

’tar11y merely for the purposes .of reconstruction or of
amalgamation with another company, Or

- rights capable of being transférred to and vested in the
‘workman, all amounts- due in. respect of any compensa-
. tion or 11ab111ty for compensatmn under the said Act in

respect of the death or disablement of any workman of
the company;

(w) all sums due to any workman from a prov1dent

company;.

(c) “workmen’s portlon” in relatlon to the security of’

any secured creditor of a company, means the amount which
bears. to the value of the security the same proportion as

the amount of the Workmens dues bears to the aggregate
Of—f- ;

v

(7,) the amount of workmens dues; and

creditors.

unless - the -
company has, at thé commencement of the winding up,

under such' a- contract with insurers as is mentioned in l
- gection 14 of the Workmen’s. Compensation Act, 1923,

+fund, a pension fund, a gratu1ty fund or any other fund.
for the .welfare - of the workmen, mam’calned by the»

(i) the amounts of the deb’cs due ’co the Qecured_ )

» " 1408 1947
(#) all accrued’ hollday remuneration becoming .

8 0£1923.
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Tllustration

. The value of the security. of a secured creditor of a company is
Rs. 1,00,000. The total amount of the workmen’s dues is Rs. 1,00,000.
“The amount of the debts due from the- company to its secured credi-
tors is Rs. 3,00,000. The aggregatée of the amount of workmen’s dues
) and of the amounts of debts due to secured creditors is Rs. 4,00,000.
' . The workmen’s portion of the security 1s therefore, one- fourth of
the value of the secunty, that is Rs. 25,000.. g . _ {

5 After section 529 of the: pr1nc1pa1 Act, the followmg section shall
be 1nserted hamely:— =

“529A. ; (1) Notwithstanding anything contained in ‘any other

'prov1s1on of this Act or any other law for the time bemg in force,

in the wmdlng up of a company,—
(a) workmen’s dues and

~(b) debts due to secured cred1tors to the extent. such debts-
rank under clause (c) of the proviso fo sub—sectlon (1) of sect1on
+. 529 pari passu with such. dues : : :

shall be paid in pr10r1ty to all other debts - .
2 (2) The debts payable under .clause () and - clause (b) of sub—

sectlon (1) shall be paid in full, unless the assets are insufficient to -

meet them, in which case they shall abate in equal proportmns

6 In sectlon 530 of the pr1nc1pal Act-—-
a (a) in. sub- sectlon 1),—

_ (1) in the opening portion, for the Words “there shall be'
~paid”, the words, figures and letter. “subject to the provisions of
.- 'section 5294, there shall be paid” shall he substltuted

(u), in clause (b) the words figures and letter “and any g

compensatlon payable to any Workman under any- of the provi-

_i947' " sions of Chapter. VA of the Industnal D1sputes Act, 19477 'shall'

be omitted; '
' (b) in sub-sectmn (2) the proviso shall be omltted

{c) in sub-sectlon (8),

(9. in clause (b) the word “and” occurring at the. end shall

be omitted;

(i) after clause (b) the followmg clause shall be 1nserted
- namely:— ,

‘(bb)‘ the 'e:ipressi.on “employee” Vd'Oes not include a

workman; and’,
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