54 of 1969,

THE MONOPOLIES AND RESTRICTIVE TRADE
PRACTICES (AMENDMENT) ACT, 1991

No. 52 or 1991

T28th December, 1991.}

An Act further to amend the Monopolies and Restrictive Trade
Practices Act, 1969 and the Companies Act, 1956.

Br it enacted by Parliament in the Forty-second Year of the
Republic of India as follows:— ‘ :

1. (1) This Act may be called-the Monopolies and Restrictive Trade
Practices (Amendment) Act, 1991.

(2) The provisions of section 7 of this Act shall come 1nto force at

once and the remaining provisions shall be deemed to have come into.

ferce on the 27th day of September, 1991.
PART 1

AMENDMENTS TO THE MONOPOLIES AND RESTRICTIVE TRADE PRACTICES
Acr, 1969

2. In section 2 of the Mdnopolies and Restrictive Trade Practices

Act, 1868 (hereinafter referred to as the principal Act),—

(2) the words “of any description” and “of that description”,
wherever they cccur, shall be omitted; '

(b) in eclause (&),—
(©) sub-clauses (i) and (ii) shall be omitted;

(1) for sub-clause (iit), the following sub-clause shall be
substituted, namely:—

“(it1) an undertaking which, by itself or alongwith
inter-connected undertakings produces, supphes distributes
or otherwise controls not less than one-fourth of the total

goods that are produced, supplied or distributed in India or
any substantial part thereof; or”;

(ii1) the proviso and Explanation I shall be omitted;

- (iw) in Explanation IV, forrthe words, brackets and figures
“in sub-clavse (it), (i) or (iv)”, the words, brackets and figures
“in sub-clause (iif). or sub-clause (iv)” shall be substituted;
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(¢) in clause (e), for sub-clause (ii), the following sub-clause
shall be substituted, namely:—

“(i1) shares and stocks including issue of shares hefore
allotment;”;

B

(d) clauses (ee), (), (ff), (9g) and (q) shall be omitted;

(e) in clause (7),— '

(i) after the word “insurance,”, the words “chit fund, real
estate,” shall be inserted;

(i1) the following Explenation shall be .inserted at the end,
namely:—

‘Explanation.—For the removal of doubts, it is hereby
.declared that any dealings in real estate shall be inciluded
and shall -be deemed always to have been included within
the definition of “service”;’;

o clauses (vv) and (w) shall be omitted.

3. In section 10 of the principal Act, in clause (b), after the words
“the Central Government”, the words “or upon an application made
to it by the Director General” shall be inserted,

4. In section 11 of the principal Aet,— |

() for sub-section (1), the following sub-section shall be
substituted, namely:—

“(1) The Commission may, before issuing any process re-
quiring the attendance of the person against whom an iRquiry
(other than an inquiry upon an application by the Dlrector
General) may be made under section 10, by an order, require
the Director General to make, or cause.to be made, a prelimi-
nary investigation in such manner as it may direct and submit a
report to the Commission to enable it to satisfy itself as to
whether or not the matter requires to be inquired into.”;

(b) in sub-section (2), the words, brackets, figures and letter
“sub-clause (iit) of clause (@) of” shall be omitted. "

..o In section 12 of the principal Act,—

, r(a.) in sub-sectlon (1), after clause (e) “the felloWing clause

f""_'shall be, mserted namely —_

« (f) the appearance of parties and consequence of mnon-
appearance.”; :

"(b) in sub-section (2), for the words and figures “and Chapter
XXXV of the Code of Criminal Procedure, 1898”7, ‘the: words and
figures “and Chapter XXVI of the Code’ 6f -Crirhinal: ‘Bfocedure,
1973” shall be substituted,

' L afl

Wi

'5 of 1898,

2ol 1974,
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6. In section 12A of the principal Act, after sub-section (2), the
following Euxplanations shall be inserted, namely:—

“Explanation I—~TFor the purposes of this section, an  inquiry
shall be deemed to have commenced upon the receipt by the Com-
mission of any complaint, reference or, as the case may be, appli-
cation or upon its own knowledge or information reduced to writing
by the Commission,

Ixplanaiion II.—For the removal of doubts, it is hereby dec-
lared that the power of the Commission with respect to temporary

injunction includes power to grant a temporary injunction without

giving notice to the opposite party.”. |
7. After section 13A of the principal Act, the following section shall
be inserted, namely:—

“13B. The Commission shall have, and exercise, the same juris-
diction, powers and authority in respect of contempt of itself as a
High Court has and may exercise and, for this purpose, the pro-
visions of the Contempt c¢f Courts Act 1971 shall have eﬂect sub-

(] .
. of 1971 ject to the modifications that—

(a) the reference therein to a High Court shall be cons-
trued as including a reference to the Commission;

(b) the references to the Advocate-General in section 15
of the said Act shall be construed as a reference to such Law
Officer as the Central Government may, by notification in the
Official Gazette, specify in this behalf.”,

8. In Chapter III of the principal Act,—
(a) Part A shall be omitted;

(b) the word and letter “Part B” occurring before section 27
shall be omitted.

9. In section 27 of the principal Act, in sub-section (1), for the por-

tion beginning with the words “Notwithstanding anything” and ending
with the words “for an 1nqu1ry the following shall be substituted,
namely: — _ ;
J, “Notwithstanding anything contained in this Act or in any other
law for the time being in force, the Commission may,—

(i) upon receiving a complaint of facts from any trade
association or from any consumer or a registered consumers’
agsociation, whether . such consumer is a member of that consu-
mers’ association or not, or :

(#) upon a reference made to it by the Central Govern-
ment or a State Government, or
(i) upon its own knowledge or. information, ... .
20 Law-—38. ’
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if it is of opinion that the working of an undertaking is prejudicial
to the public interest, or has led, or is leading, or is likely to
lead, to the adoption of any monopolistic or restrictive irade nrac-
tices, inquire”.

10. In section 27A. of the principal Act, in sub-section (1), for the
portion beginning with the words ‘Notwithstanding anything” and
‘ending with the words “for an inquiry”, the followmg shall be substitu-
ted, namely:—

“Notwithstanding anything centained in this Act or in any other
law for the time being in force, the Commission may,—

(i) upon receiving -~ a complaint of facts from any trads
association or from any consumer or a registered consumers’
association, whether such consumer is a member of that consu-
mers’ association or not, or

(i) upon a reference made to it by the Central Government
or a State Government, or

(i11) upon its own knowledge or information,

if it is of opinion that.the continuance of inter-conneéction of an
undertaking (hereafter in this section referred to as the principal
undertaking) with any other undertaking is detrimental to— '

{a). the interests of the principal undertaking; or
(b) the future development of the principal undertaking; Qr;

(c) the steady glow’ch of the industry to which the principal
undertaking pertains; or

(d) the public interest,
inquire”.

11. Part C of Chapter III of the principal Act shall be omitted.

12. Chapter III-A of the principal Act shall be omitted.

13. In section 31 of the principal Aect, in sub-section (1), in -the
proviso, after the words “Commission receives”, the words “any appli-
cation from the Director General or” and after the words “it may” the
words “on such application or” shall respectively be inserted.

14. In section 36A of the principal Act,—
(¢) for the portion beginning with the words “adopts one or
more” and ending with the words “or otherwise”, the following shall

be substitufed, namely:—

“adopts any unfair method or unfair or decep’clve practlce ifi-
cluding any of the following practices”
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(b) in clause (1), in sub-clause (i), after the word “quality,”,
the word “quantity,” shall be inserted.

15. For section 36C of the principal Act, the following section shall Substi-

be substituted, namely: — tution - of
new

section
for sec-
tion 36C.
“36C. The Commission may, before issuing any proCess requiring  Iuvestiga-
the attendance of the person against whom an inquiry (other than tionby
an inquiry upon an application by the Director General) may be ?Irecfor
. . . yeneral
made under section 36B, by an order, require the Director General .~
to make, or cause to be made, a preliminary investigation in such  jpe of
manner as it may direct and submit a report to the Commission, 6r  processin

the purpose of satisfying itself that the matter requires to be certain

inquired into.”, cases,
16. In section 36D of the principal Act, in sub-section (1),— Amend-
ment of

: (a) in clause (a), the word “and” occurring at the end shall Secgorl
be omitted; 36D

(b) after clause (b), the following clause shall be inserted,
namefly —

“(c) any information, statement or advertisement relating
to such unfair trade practice shall be disclesed, issued or pub-
lished, as the case may be, in such manner as may be specified
in the order.”,

of section
45,

17, Section 45 of the principal Act shall be omitted, Omission

18. In section 46 of the principal Act, the wordg and figures “section  Amend-

22 or section 23 or section 24 or” shall be omitted. chzgfmd

46.

19. Section 47 of the principal Act shall be omitted. Omis._
Sion
of section
47,

20. In section 48 of the principal Act, sub-section (2) shall be Amend-

s ment
omitted. ection

48.

21. For section 48B of the prmmpal Act, the followmg sectlon shall Substity-

be substituted, nemely:— ' 323 o

section

for sec-

tion 48B,

“48B. (1) Every person who exercises any voting - right in  Penaiy

. respect of any share in contravention of any oxder of the Central for con-

..Government referred to in sub-section (1) of section 27B shall be !ravention

of sec-

punishable with imprisonment for a term which may extend 10 ona7s.
ﬁve years, and shall also be liable to fine. :
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(2) If any company gives effect to any voting or other right
exercised in relation to any share held in contravention of an order
of the Central Government referred to in sub-section (I) of section
27B, the company shall be punishable with fine which may extend
to five thousand rupees, and every officer of the company who is
in default shall be punishable with imprisonment for a term which
may extend 1o three years, or with fine which may extend to five
thousand rupees, or with both.”.

22. In section 48C of the principal Act, for the words “which may
extend to three years, or with fine which may extend to ten thousand
rupees, or with both”, the following shall be substituted, namely:—

“which shall not be less than six months but which may extend to
three years and with fine which may extend to ten lakh rupees:

Provided that the court may, for reasons to be recorded in
writing, impose a sentence of imprisonment for a term lesser tham
the minimum term specified in this section.”,

23. In section 50 of the principal Act, for sub-sections (I) and (2),
the following sub-sections shall ke substituted, namely:—

“(I) A person, who is deemed under section 13 to be guilty of
an cffence under this Act, shall be punishable with imprisonment
for a term which may extend to three years, or with fine which may
extend to fifty thousand rupees, or with both, and where the offence
is a continuing one, with a further fine which may extend to five
thousend rupses

= 3
oy XTOTT (3
A

v, after ihe first, during which suech
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contravention continues.

(2) If any person. contravenes, without any reasonable- excuse,
any order made by the Central Government under section 31 or amy
order made by the Commission under section 37, he shall be punish-
able with imprisonment for a term which shall not be less than—

(a) in the case of the first offence, six months but not more
than three years, and

(b} in the case of any second or subséquent offence in rela-
tion to the goods or services in respect of which the first offence
was committed, two years but not more than seven years,

and, in either case, where the contravention is a continuihg one, also
with fine which may extend to five thousand rupees for every
day, after the first, during which such contravention ~ontinuas:

Provided that the court may, for reasons to be recorded jn
writing, impose a sentence of imprisonment for a term lesser than
the minimum -term specified in this sub-section.”.

24, In section 54 of the principal Act,—
(@) sub-section (2) shall be omitted;

(b) in sub-section (3), the words, brackets and figura “61‘ any
term of a scheme of finance, as modified  under sub-section (2),”
shall be omitted.
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25. In section 55 of the principal Act, after the words “the Com-
mission under”, the words, figures and letter “section 12A or” shall be
inserted. :

26. In section 67 of the principal Act, in sub-section (2), clauses
(acy, (ba) and (g) shall be omitted.

27. The Schedule to the principal Act shall be omitted.

PART 1I
AMENDMENTS 1o THE CoMPpANIES AcCT, 1956

28. In the Companies Act, 1956 (hereinafter referred to as the Com-
panies Act), after section 108, the following sections shall be inserted,
namely:— '

“108A.. (1) Except with the previous approval of the Central
Government, no individual, firm, group, constituent of a group,
body corporate or bodies corporate under the same management,
shall jointly or severally acquire or agree to acquire, whether in his
or its own name or in the name of any other person, any equity
shares in a public company, or a private company which is a subsi-
diary of a public company, if the total nominal value of the equity
shares intended to be so acquired exceeds, or would, together with
the total nominal value of any equity shares already held in the
company by such individual, firm, gvoun, constituent of a group,
body corporate or bodies corporate under the same management,
exceed twenty-five per cent. of the paid-up equity share capital o
such company. - . ‘

(2) Where any individual, firm, group, constituent of a group,
body corporate or bodies corporate under the same management
(hereafter in this Act referred to as the acquirer), 1is prohibited,
by sub-section (I}, from acquiring or agreeing to acquire except
with the previous approval of the Central Government, any share
of a public company or g private company which is a subsidiary of
a public company, no—

(@) company in which not less than fifiy.one per cent. of
the share capital is held by the Central Government; or

-(b) corporation (not being a company) established by or
under any Central Act; or ‘

(¢) financial institution,

shall transfer or agree to transfer any share to such acquirer unless

such acquirer has obtained the previous approval of the Central
- Government for the acquisition, or agreement for the acquisition,

of such share. ' '

108B. (1) Every body corporate or bodies corporate under the
same management, holding, whether singly or in the aggregate, ten
per cent, or more of the nominal value of the subscribed equity
share capital of any other company shall, before transferring one

Amend-

“ment of

section 55.

Amend-
ment of
section 67.

Omission
of the
Schedule.

Insertion
of new
sections
108A w
108-1.

Restric-
tion on
acquisi-
tion of
certain
shares.

Restric-
ticn on
transfer

of shares.



294

‘mined by the court.

Monopolies and Restrictive Trade Practices [acT 58
(Amendment) '

or more of such shares, give to the Central Government an intima-
tion of its or their proposal to transfer such share, and every such
intimation ghail include a statemen’ as to the particu.ars of the share
proposed to be transferred, the name and address of the person to
whom the share is proposed to be transferred, and share holding, if
any, of the proposed transferee in the concerned company and
such other particulars as may be prescribed.

(2} Where, on receipt 6! an inlimetion given uuder sub-section
(1) or otherwise, the Central Government is satisfied that as a
result of such transfer, a change in ths composition of the Board of
directors of the company is likely to take place and that such
change would be prejudicial to the intevasis of {he company or to
the public imtevest, it may, by order, direct that—

(a) no such share shdll be transferred to the proposed
tfransferee: ! i

\

Provided that mno such order shall preclude the body
corporate or Lodies corporate from intimating, in accordance
with the provisions of sub-section (I), to the Central Govern-
ment its cr their proposal to transfer the share to any other
person, or )

(b) where such share is held in a company engaged in any
industry gpecified in Schedule XV, such share shall be trans-
ferred to the Central Government or in euch corporation owned
or controlled by that Government as may be specified in the
direction,

~ (3) Where a direction is made by the Central Government
under clause - (b) of sub-section (2), the share referred to in such
direction shall stand transferred to the Central Government or te
the corporation specified therein, and the Central Government. or the
specified corporation, as the case may be, shall pay, in cash, to the
body corporate or bodies corporate from which such share stands
transferred, an amount equal to the market value of such share,
within the time specified in sub-section (4).

Ezxplanation—In this sub-section, “market value” means, in the
case of a share which is quoted on any recognised stock exchange,
the value quoted at such stock exchange on the date immediately
preceding the date on which the direction is made, and, in any
other case, such value as may be mutually agreed upon between
the holder of the share and the Central Government or the specified
corporation, as the case may be, or in the absence of such agreement,
as may be determined by -the court.

(4) The market value referred to in sub-section .(3) shall be
given forthwith, where there is no dispute as to such value - or
where such value has been mutually agreed upon, but where there
is a dispute as to the market value, such value as is estimated by
the Central Government or the corporation, as the case may be,
shall be given forthwith and the balance, if any, shall be given
within thirty days from the date when the market value is deter-
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(5) If the Central Government does not make any direction
under sub-section (2) within sixty days from the date of receipt
by it of the intimation given under sub-section (I), the provisions
contained in sub-section (2) with regard to the transfer of such
share shall not apply.

108C. No body corporate or bodies corporate under the same ...
management, which holds, or hold in the aggregate, ten per cent.  tjonon
or more of the nominal value of the equity share capital of a the
foreign company, having an established place of business in India, transfer

shall transfer any share in such foreign company to any citizen gff ;Sﬁerfgsu
of India or any body corporate incorporated in India except with comp-anies.

the previous approval of the Central Government and such pre-
vious approval shall not be refused unless the Central Government
is of opinion that such transfer would be prejudicial to the public
interest.

108D. (1) Where the Central Government is satisfied that as a  power of
result of the iransfer of any share or block of shares of a company,  Central
a change in the controlling interest of the company is likely to take Govern-
place and that such change would be prejudicial to the interests “g?;;ctf
of the company or to the public interest, that Government may companies
direct the company not fo give effect to the transfer of any such  not ta

share or block of shares and— give
effect

(¢) where the transfer of such share or block of shares has !o the
already been registered, not to permit the transferee or any transfer,
nominee or proxy of the transferee, to exercise any voting or
other rights attaching to such share or block of shares; and

(b) where the transfer of such share or block of shares
has not been registered, not to permit any nominee or proxy
of the transferor to exercise any voting or other rights attaching

' to such share or block of shares.

(?) Where any direction is given by the Central Government
under sub-section (1), the share or the block of shares referred to
therein shall stand retransferred to the person from whom it was
acquired, and thereupon. the amount paid by the-transferee for the
acquisition of such share or block of shares shall be refunded to

“him by the person to whom  such share or block of share stands
or stand refransferred. - '

(3) If the refund referred to in sub-section (2) is not made

‘ within the period of thirty days from the date of the direction
: referred to in sub-section (1), the Central Government shall, on the
application of the person entitled to get the refund,.direct, by order,
“the refund of such amount and such order may be enforced as if it
A were a decree made by a civil court. '

(4) The person to whom any share or block of shares stands
or stand retransferred wunder sub-section (2) shall, on makmg
refund under sub-section (2) or sub-section (3), be eligible to
exercise voting or other rights attaching to such share” or block  of
shares ;
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108E. Every request made to the Central Government for
according its approval to the proposal for the acquisition of any
share referred to in section 108A or the transfer of any share
referred to in section 108C shall be presumed to - have been granied
unless, within a period of sixty days from the date of receipt of
such request, the Central (Government communicates to the person

by whom the request was made, that the approval prayed for cannot .

be granted.

108F. Nothing contained in section 108A [except sub-section (2}
thereof]. shall apply to the transfer of any share to, and nothing in
section, 108B or section 108C or section 108D shall apply to the
transfer of any share by—

(a) any company in which not less than fifty-one per cent.
of the share capital is held by the Central Government;

(b) any corporation (not being a company) established by
or under any Central Act;

(¢) any financial institution.

108G. The provisions of sections 108A {o 108F (both inclusive)
shall apply to the acquisition or transfer of shares or share capital
by, or to, an individual firm, group, constituent of a group, body
corporate or bodies corporate under the same management wno or
which—

(a) is, in case of acguisition of shares or share capital, the
owner in relation to a dominant undertaking and there would
be, as a result of such ascquisition, any increase—

(i) in the production, supply, distribution or control of
any goods that are produced, supplied, distributed or - con-
trolled in India or any substantial part thereof by that demi-
nant undertaking, or

(#) in the provision or control of any services that are
rendered in India or any substantial part thereof by that
dominant undertaking; or

(b) would be, as a result of such acquisition or transfer of
shares or share capital, the owner of a dominant undertaking; or

(c) is, in case of transfer of shares or share capital, the
owner in relation to a dominant undertaking,

108H. The expressions “group”, “same management”, “financial
ingtitution”, “dominant undertaking” and “owner” used in sections
108A to 108G (both inclusive), shall have the meanings respectively
assigned to them in the Monopolies and Restrictive Trade Practices

© Act, 1969,

54 of 1969,
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108-I. (I) Any person who acquireg any share in contravention Penalty
of the provisions of section 108A shall be punishable with imprison- for
ment for a term which may extend to three years or with fine which a.c.qui"
may extend to five thousand rupees, or with both, i;ﬁﬁgfe‘f

" X of share
(2) (a) Every body corporate which makes any transfer of in con.

shares without giving any intimation ag required by section 108B, traven-
shall be punishable with fine which may extend to five thousand ton of
rapees . sections

pees. | 1084 to

. . . 108D.
(b) Where any contravention of the provisions of section 108B

has been made by a company, every officer of the company who is
in default shall be punishable with imprisonment for a term which
may extend to three years, or with fine which may extend to five
thousand rupees, or with both. ~ '

(3) (a) Every body corporate which makes any transfer of shares
‘in contravention of the- provisions of section 108C, shall be panish-
able with fine which may extend to five thousand rupees.

(b) Where any contravention of the provisions of section 108C
has been made by a company, every officer of the company who is
in default shall be punishable with imprisonment for a term which
may extend to three years or with fine which may extend to ﬁve
thousand rupees, or with both

(4) (@) Every person who transfers any share in contravention
of any order made by the Central Government under section 108B,
or gives gffect to any transfer of shares made in contravention of any
direction made by the Central Government under section. 108D, or
who exercises any voting right in respect of any share in contraven-
VMlon of any direction made by the Central Government under section
108D, shall be punishable with imprisonment for a term which may
extend to five years, and shall also be liable to fine,

(b) If any company gives effect to any voting or other right
exercised in relation to any share acquired in contravention of the
provisions of section 108B, or which gives effect to any voting right in
contravention of any direction made by the Central Government
under section 108D, the company shall be punishable with fine
which may extend to five thousand rupees, and every officer of the
company who is in default shall be punishable with imprisonment
for a term which may extend to three years, or with fine which may
extend to five thousand rupees, or with both.’.

Insertion

29. After Schedule XIV to the Companies Act, the followmg Sche- of n
dule shall be inserted, namely:— S cheg:le

“SCHEDULE XV xv.
[See section 108B(2) (b)]

1. Arms and ammunition and allied items of defence equlpment
defence aircrafts and warships, :

2. Atomic energy-
3. Coal and lignite.
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4, Mineral oils.

- 5. Miriing of iron ore, manganese ore, chrome ore, gypsum, sul-
phur, gold and diamond.

6. Mining of cbpper, iead, zi'nc, tin, molybdénuni and wolfram.

7. Minerals specified in the Schedule to the Atomic Energy (Con-
trol of Production and Use) Order, 19563.

8. Railway transport.”.

Repeal " 30. (1) The Monopolies and Restrictive Trade Practices (Amend-
s:\?in g ment) Ordinance, 1991, is hereby repealed.

(2) Notwithstanding such repeal, anything done or any action taken
unider the Monopolies and Restrictive Trade Practices Act, 1969 and the
Companies. Act, 1956, as amended by the said Ordinance, shall be deemed
to have been done or taken under the said Acts, as amended by this Act.

Ord, 8 of
1991,

54 of 1969
1 of 1956,



