THE SICK INDUSTRIAL COMPANIES (SPECIAL
PROVISIONS) AMENDMENT ACT, 1993.

WNo. 12 or 1994

[1st February, 1994.]

An Act further to amend the Sick Industrial Companies (Special
‘Provisions) Act, 1985. '

Be it enacted by Parliament in the Forty-fourth Year of the Repukliy
of India as follows:—

1. This Act may be called the Sick Industrial Companies (Special
Provisions) Amendment Act, 1993, :

2. In section 3 of the Sick Industrial Companies (Special Provisions)
1 of 1986, Act, 1985 (hereinafter referred to as the principal Act), in sub-sec-
: tion (J),— ‘ |

(i) after clause (d), the following clause shall be inserted,

namely:— -

‘(da) “date of finalisation of the duly = audited accounts”
means the date on which the audited accounts of the company
are adopted at the annual general meeting of the company;’;

(#) after clause (g), the following clause shall be inserted,
namely: — ’

‘(ga). “net worth” means the sum total of the paid-up capi-
- tal and free reserves.

Explanation.—For the purposes of this clause, “free reser-

ves” meuns all reserves credited out of the profits and share .

premium account but does not include reserves credited out of

re-evaluation of assets, write back of depreciation provisions
and amalgamation;’;

¢i#i) for clause (i), the following clause shall be substituted,
Aamely: — . '

‘G) “operating agency” means any public financial instity-
tion, State level institution, scheduled bank or any other person

as may be gpecified by general or special order as its agency by
~ the Board;’;
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(iv) clause (k) shall be omitted;

(v) for clause (o), the following clause shall be substituted,
namely,—

‘(o) “slek industrial company” means an  industrial com-
pany (being a company registered for not less than five years).
which has at the end of any financial year accumulated losses
equal to or exceeding iis entire net worth.

Explanation.—For the removal of doubts, it is hereby de-
clared that an industrial company existing immediately before
the commencement of the Sick Industrial Companies (Special
Provisions) Amendmen: Act, 1993, registered for not less than
five years anid having 2t the end of any financial year accumu-
lated losses equal to or exceeding its entire net worth, shall be
deemed to be a sick incustrial company;’.

3. -In section 8 of the principal Act, for sub-section (2), the followmg

sub-section shall be substituted, namely:—

“(2) The Central Government may provide the Board and the
Appellate Authority with st:h other officers and employees as may
be necessary for the efficient performance of the functions of the
Board and the Appellate Authority.”. '

4. In section 12 of the principal Act, for sub-section (3), the following

sub-section shall be substituted, namely:—

“(3) If the Members of a Bench differ in opinion on any point,
the point shall be decided sccording to the opinion of the majority,
if there is a majority, but if the Members are equally divided, they
shall state the point or points on which they differ, and make a
reference to the Chairman of the Board or, as the case may be, the
Appellate Authority who shall either hear the point or points him-
self or refer the case for hearing on such point or points by one or
more of the other Members and such point or points shall be
decided according to the opinion of the majority of the Members
who have heard the case including those who first heard it.”.

5. In section 16 of the principal Act,—

| (@) in sub-section (3),the following Explanation shall be in~
serted at the end, namely: —

“Explanction.-—For the purposes of this sub-section, an inquiry
ghall be deemed to have commenced upon the receipt by the Board
of any reference or information or upon its own knowledge reduced
to writing by the Board.”;

-(b)_ in sub-section (4),—

o (i) for the words “it shall appoint”, the words “it may
appoint” shall be substituted; ) o
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(#) the words “or in the public interest” shall be inserted
at the end; .

(c). after sub-section (4), the fcllowing sub-section shall be
inserted, namely: — -

“(44) The Board may issv2 such directions to a special

director appointed under sub-section (4) as it may deem neces-
sary or expedient for proper discharge of his duties.”;

(d) in sub-section (6), after clzuse (c), the following clause
shall be inserted, namely:—
“(d) not be liable tg be pro-ecuted under any law for any-
thing done or omitted to be con~ in good faith in the discharge

of his duties in relation to the -ick industrial company.”.

6. In section 17 of the principal Act,—

(¢) in sub-sections (1), (2) arl (3), for the words “make its

net worth positive”, wherever thev accur,. the words “make its net
worth exceed the accumulated losses” shall be substituted;

(b) in sub-section (4), in clausa {a), after the words “by the
- company concerned,”, the words “or if the company fails to revive
in pursuance of the said order,” shall be inserted.

7. In section 18 of the principal Act,—
(d) in sub-section (1),~— . Py

(¢) for clause (@), the following clause shall be substituted,
namely:-—

R “(n} the financial reconstruction of the sick industrial
comapany;”;

(ii) for clause (c), the follewing clause shall be substituted,
namely:— ' ’

‘(c). the amalgamation of—

(i) the sick industrial company with any other
company, or

(i) any other company with the sick industrial
company;

(hereafier in this section, in the case of sub-clause (i), the
other company, and in the sase of sub-clause (ii), the sick
mdustrisl company, referre to ag “transferee company”);’;

(i11) after clause (d), the f:llowing clause shéll be insertéci,
namely: — ’ '

“(da) the rationalisation of managerial personnel,
supervisory staff and worlzmen in accordance with law;”;

(b). in sub-section (2) and the other sub-sections, for the words
“transferee ‘industrial company’v’f ?:‘ﬁ,?erever‘ they ogeur, the words
“transferee company” shall be substituted; '
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(¢) in sub-section (3),—

(i) for clause (@), the following clause shall be substituted,
namely:-—

“(¢) The scheme prepared by the operating agency
vshall be examined by the Board and a copy of the scheme
with modification, if any, made by the Board shall be sent,
in draft, to the sick industrial company and the operating
agency and in the case of amoalgamation, also to any other
company. concerned, and the Board shall publish or cause
to be published the draft scheme in brief in such daily news-
papers as the Board may consider necessary, for suggestions
and objections, if any, within such period as the Board may
specify;™;

(i) in é]ausé () ,—

(A) for the words “any other industrial company”, the
~words “any other company” shall be substituted;

(B) for the words “such industrial 'companies”, the
words “such companies” shall be substituted;

(C) in the proviso—
() the words “of the sick industrial company”
shall be omitted; )
(ify for the words “transferee industrial company”,

the words “the company other than the sick industrial
company” shall be substituted;

{d) after sub-section (6), the following sub-gection shall be
inserted, namely:—

“(64) Where a sanctioned scheme provides for the transfer
of any property or liability of the sick industrial company in
favour of any other company or-person .or where such scheme
prov_ldes for the transfer of any property or liability of any
other company or person in favour of the sick industrial company,
then, by virtue of, and .to the extent provided in, the scheme,
on and from the date of coming into operation of the sanctioned
scheme or any provision thereof, the property shall be transferred
to, and vest in, and the liability shall become the liability of. such
other company or person or, as the case may be, the sick industrial
company.”; ‘ _
(e) for sub-section (8), the following sub-section shall be sub-
stituted, namely:—

“(8) On and from thc date of the coming into operation of

the sanctioned scheme or any provision thereof, the scheme or

such provisicn shall-be binding on the sick industrial company

and the transferee company or, as.the case may be, the other com-

pany and also cn the shareholder@ creditors and  guarantors and
empTOyeca of the Sald comganms -

() in sub-Section (9) -after. the WOI‘dS “the opbratmg agency
the words “er otherwise” ghall be inserted; _
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(g) after sub-section (11), the followmg sub-section shall be
inserted, namely:—

“(12) The Board may monitor periodically the implementa-
tion of the sanctioned scheme.”,

8. In section 19 of the principal Act,—

(a) in sub-section (2), after the words “from the date of such
circulation”, the words “or within such further period, not exceed-
ing sixty days, as may be allowed by the Board, and if no consent
is received within such period or further period, it shall be deemed
that consent has been given” shall be inserted;

(t) after sub-section (3), the following sub-sections shall be

inserted, namely:—

“(34) On the sanction of the schieme under sub-section
(3), the financial institutions and the banks required to provide
financial assistance shall designate by mutual agreement a finan-
cial institution and a bank from amongst themselves which
shall be responsible to disburse financial assistance by way of
loans or advances or guarantees or reliefs or concessions or
sacrifices agreed to be provided or granted under the scheme
on behalf of all financial institutions srd Banks concerned.

(3B) The financial institution and the bank designated under
sub-section- (34) shall forthwith proceed to release the financial
asgistance to the sick industrial company in fulfilment of the
reqmremem in this regard.”.

9. After section 19 of the principal Act, the following section shall
be inserted, namely: —

“19A. (1) At any time before completion of the inquiry under
section 16, the sick industrial company or th¢ Central Governiment
or the Reserve Bank or a State Government or a public financial
institution or a State level institution or a scheduled bank or any
other institution, bank or authority providing or intending to provide
any financial assistance by way of loans or advances or guarantees or
reliefs or concessions to the sick industrial company. may make an
application to the Board—

(1) agreeing to an arrangement for oontmumg thie operations
of the sick industrial company; or

(b) suggesting a scheme for the finanecial reconstruction
of the sick industrial company.

(2) The Board may, within sixty days of the receipt of the
application under sub-section (1), pass such orders thereon as it
may deem fit.”,

10. Tn section 20 of the pnncmal Act, for sub-section ( 1) the follow-
ing sub-section shall be substituted, namely:—

“(1) Where the Board, after making ingquiry under seetion 16
and after consideration of all the re‘evam facts: and circumstances

and after giving an opportunity of being heard to all concerned
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parties, is of opinion that the sick industrial company is not likely to
make its networth exceed the accumulated losses within a
reasonable time while meeting all its financial obligations and that
the company as # result thereof is not likely to becomz viable in fu-
ture and that it is just and equitable that the company should be
wound up, it may record and forward its opinion to the concerned

High L,ourt ”,
Amend- 11. In secticn 21 of the principal Act,—
ment ot
section : (a) in the opening portion, for the words “in relation to . an
21. inquiry or scheme”, the words “for the prover discharge of the
functions of the Board under this Act” shall b substituied:

(b) in clause (a), for the words “an indusirial company”, the
words “a company” shall be substituted.

Amend- * 12. In section 22 of the principal Act,—

ment of .

section - (a) in sub-section (1), after the words “appointment of a

22 receiver in respect thereof” the words “and no sui> for the recovery
of money or for the enforcement of any security against the indus-
trial company or of any guarantee in respect of any loans or
advance granted to the industrial company” shall he inserted;

(») in sub-section (2), after the words “taken over or changed”,
the words and figures “in pursuance of any scheme sanctioned under
section 18” shall be inserted; :

(¢) in sub-section (3), in the opening portion, for the words
“During the period”, the words and figures “Where an inquiry

. under section 16 is pending or any scheme referred to in section 17
is under preparation or during the period” shall be substituted.
Insertion 13. After section 22 of the principal Act, the following section shall
of new be inserted, namely:—
section : '
324,
Direction “22A. The Board may, if it js of copinion that any direction s
not to necessary in the interest of the sick industrial company er creditors
“;Sp"sel or shareholders or in the public interest, by ordér in writing, direct
ot assets. the sick industrial company not to dispose of, except with the con-
sent of the Board, any of its assets—

(a) during the period of preparanon or consideration of the
scheme under section 1i8; ana -

(b) during the period beginning with the- recording of
opinion by the Board for winding up of the corhpany under sub-
section (1) of section 20 and up to commencement of the proceed-
ings relating to the winding up. before the concerned High
Court.”, : - '

! f Amend. " 14, Tn section 23 of the principal Act, in sub-section (7), in the
mentof  opening portion, for the words ¢ precedmn five ﬁnan@al years” lhe WOrdc
section °  ‘“preceding four ﬁnancml years” shall be substltuted

23,
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15. After section 23 of the principal Act, the following sections ghall  Insertion
be inserted, namely:— ’ . of new
section
o 23A.

“23A. (1) Without prejudice to the provisions of clause (@) of  proceeq

’sub—section (1) of scetion 28, the Central Government or the Reserve  ingson
Bank or a State Government or a public financial institution or  report,
a State level institution or a scheduled bank may, if it has sufficient  ¢tc-of
reasons to belicve that the accumulated losses of any industrial com- ;‘ﬁs of
pany have resulted in erosion of fifty per cent. or more of its peak cvn{p;;t
net worth, during the immediately preceding four financial years,  worth.
repoit thie fact of such erosion to the Board. '

(2) If the Roard has, upon information received or upon its own 7
knowledge, reason to believe that the accumulated losses of any '
industrial company have resulted in erosion of fifty per cent. or
more of its peak net worth during the immediatcly preceding four : g
financial years, it may call for such information from that company S ‘;
as it may deem fit.

(3) Where the Board is of the opinion that an industrial com-
pany referred to in sub-section (I). is not likely to make its nct
worth exceed its accumulated losses within a reasonable time while
meeting all its filnancial obligations and that the company as a result
therecf is not likely to become viable in future, it may require by
order an operating agency to inquire into and make a report with
respect to such matters as may be specified in the order.

(4) After consideration of ths report of the operating agency,
the Board may publish or cause to be published a notice in such
daily newspapers as the Board may consider necessary, for sugges-
tions and objections, if any, within such period as the Board may
specify, as to why the company should not be wound up.

(5) Where the Board, after consideration of the relevant facts
and circumstances and after giving an opportunity of heing heard
to all concerned parties, is of the opinion that the industrial com-
pany is not likely to make its net worth exceed the accumulated
losses within n reasonable time while meeting all its financial obli-
gations and that the company as a result thereof, is not likely to
become viable in future and that it is just and eguitable that the
company should be wound up, the Board may record and forward
its opinion to the concerned High Court in relation to the company
as if it were a sick industrial company and the provisions of sub-
sections (2), (3) and (4) of section 20 shall apply accordingly.

24B. On receipt of a report wander sub-clause (i) of clause (a) Power of
of sub-section (1) of section 23 or under sub-section (1) of section  Boardt,
23A. or upon information or its own knowledge under sub-section  call for
(2) of section 23A, the Board may call for any periodie information iﬁ-‘g:dw
from the company as to the steps taken by the company to make ma-

tion,
ity net worth exceed the accumulated losses and the company shall
furnish such information.”.
16. In section 25 of the principal Act, in sub-section (2), the words Amend-
“or remand the matter to the Board for fresh comsideration”  shall he  pentof

added at the end. , section 25.
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17, In section 28 of the principal Act, in sub-section (2),—-
' (a) in clause (d), the word “or” shall be omitted;
(b) in clause._(e), the word “or shall be inserted at the end;

(c) after clause (e), as so amended, the following clause shall
be inserted, namely:—

“(f) the sick industrial company and, in case of amalga-
mation, the other company,”. '

18, In section 31 of the principal Act, the words “and no proceeding
in respect of such industrial company shall lie or be proceeded with.
further before the Board” shall be added at the end.

19. In section 32 of the principal Act, sub-section (3) shall be omitted.

20. In section 33 of the principal Act, for sub-section (2), the follow-
ing sub-section shall be substituted, namely: —

 “(2) No court shall take cognizance of any offence under sub-
section (I) except on a complaint in writing of the Secretary or any
. such other officer of the Board or the Appellate Authority or any such
officer of an operating agency as may be authorlsed in this behalf by
the Board or the Appellate Authority.”. -



