THE CUSTOMS TARIEF (AMENDMENT) ACT. 1995

if%ih M’a’rch 1985.]
An A(,t further to amend thé Custéms Tafiﬁ" At 197 5

Be it enacted by Parliament in the Forty-sixth Year of the Republie
of India as follows:—

1. (1) This Act xﬁay e called the Customs Tariff (Amen’dhent) Act,

Short
1995 o : : title
' and com-
(2) 43 shail be deerned to haVe eotie imn fotce’ o e 18t day o ’m“i?l‘ze‘
January,. 1995. . .

51 of 1975, 2. For sections 9, A and 9B of the Customs Tanﬁ Act, 1975 (herem~ SuDsLuLon
aftef fefeﬁ‘ed to &s “t?h‘é prméipﬁl Ati), the fofl‘“oWiﬂg SEctibh shall be  of now
subgHitilted, aaiRely: , sections for -

9, 9A and’
9B, s

g, (1) ‘Wheré any country or terrltmy pays, or besxows; du'ectly Counter-
or mdxrectly, any subsidy upon the manufacture or produétion there- vailing
in or the exportation therefrom of any article including any subsidy duty on

subsidized
C auon of such artche then upen the unportanon of an,y ;rgz’;%

the country of manufacture productlon or OLhElWlse and whet}hetr
it is imported in the same condition as when expor ted from the coun-
wry of manufaeture pr production or has beeh changed in condition
by manufacture, production or otherwise, the Cenfral Government
Hidy, by notification in the Officisl Gazees, iipése a ’cawftervallmg
duty not exceeding the afotint 6f siteh sSubsidy. -

Eaplanofion—Fer the purposes of this s6¢fion, a “subsidy” shall
#e géeined to exist if—

(@) there is financial contribution by a govemment or-any
public Body within the tertitory of the éﬁ*@é‘ﬂm‘g or producing
dountidy, that 1§, wheré—

(1) & goVerAmétit Practiee invelvEs 4 aﬁ‘hqt transfer of
funds (includiig grants, loans afd -equity L jon), or
potential direct transfer of funds or liabilities, or hoth;

19




g

20

Customs Tariff (Amendment) [ace 6

(it) government revenue that is otherwise due is fore-
gone or not collected (including fiscal inecentives);

(iif) a government provides goods or services other
than general infrastructure or purchases goods;

(iv) a government makes paymeants to a f{unding
mechanism, or entrusts or directs a private body to carry,
out cne or more of the type of functiong specified in sub-
clauses (i) to (#i) above which would normally be vested
in the government and the practice in, no real sense, differs
from practices normally followed by governments; or

(b) a government grants or maintainsg any form of income
or price support, which operates directly or indirectly toincrease
export of any article from, or to reduce import of any article into,
its territory,

and a benefit is thereby conferred,

(2) The Central Government may, pending the determination
in accordance wiiht the provisions of this section gnd the rules made
thereunder of the amount of subsidy, impose a countervailing duty
under this sub-seciion not exceeding the amount of such subsidy as
provisionzlly estimated by it and if such countervailing duty exceeds
the subsidy as so determined,—

(a) the Central Goverhment shall, . having regard to  such -
determination and as soon as may be after such determination,
reduce such countervailing duty; and

(b) refund shall be made of so much of such countervailing
~duty which has been collected as is in excess of the counter-
,waﬂmg ‘duty ‘as so reduced,

© (3) ‘Subject to any rules made by the Central Government by

P’Otlﬁcat‘.on in fh“ ”.’.:?1':1"1 ﬁn"cffn, n_h\, Luu.u.u.,.\. va.l.L.uLg uuty ‘Lu.w.el'

sub-sectlon .(I) or sub.section (2) shall not be levied unless it is
&eternnned that—

(a) the subsidy relates to export performance;

. (b) the subsidy relates to the use of domestic goods over
imported goods in the export article; or '

(¢) the subsidy has been conferred on a limited number of
persons engaged in manufacturing, producing or exportmg the
artlcle unless such a SUbSldy is for—

(z) regearch activities conducted- by or on behalf ‘of
perbons engaged in the manufacture, production or export;

- (i4) assistance to- disadvantaged regions within the
temtory of the exportlng country; or’ ‘

(m) aSQI stance to pvemote adaptatxon of existing facili-
ties lo new environmental requirements.
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~ (4) If the Central Government is of the opinion that the injury
to. the domestic industry which is difficult to repair, is caused by
- massive imports in a relauvely short period, of the arucle ‘benefiting
- from subsidies paid or bestowed and where in order to preclude the
' recurrence of such injury, it is necessary to levy countervailing duty,
- retrospectively, the Central Government may, by notification in the
Official Gazette, levy countervailing duty from a date prior to the
‘date of imposition of countervai]ing duty under sub-section (2) but
1ot beyond ninety days from the date of notification under that sub-
:.section, and notwithstanding ,anythmg contained - in any other law
- for the time being in forece, such duty shall be payable from the
date as specified in the notification issued under this sub-section.

(5) The countervailing duty chargeable under this section shall
Yy

" be in addition to any other duty imposed under this Act or under any
other law for the time being in force. :

(6) The countcrvallmg duty nnposed under this section shall,
‘unless revoked earlier, cease to have effect on the expiry of five years
~ “from the date of such imposition:

Provided that if the Central Government, in a review, is of the

- opinion that the cessation of such duty is likely to lead to continuation

©" or recurrence of subsidization and injury, it may, from t1me to time,

* extend the period of such’ imposition for a further perlod of five

years and such further period shall cornmence ‘from the date of order
of such extension::

Provided further that where a review initiated before the expiry
‘of the aforesaid period of five years has not come to a conclusion
before such expiry, the countervailing duty may continue to remain;
in ‘force pending ithe outcome of such a review for a further period .
-not exceechng one ‘year.

. A7) The amount of any such subs1dy as referred to in sub-
. Sectlon (1) or sub-section (2) shall, from time to time, be ascertained
and determined by the Central Government after such inquiry as it
may consider necessary and the Central Government may, by notifi-
cation in the Official Gazette, make rules for the identifidation of such
y arucle'; and for the assessment and collection of any countervalhng

- duty lmposed upon the importation thereof under this sectlon

(8) Every notification issued under this section shall, a5 Soon
as may be after it is issued, be laid before each House of Parliament.

SA. (1) Where any article is exported from any country or terri-  Antis

tory (hereafter in this section referred to ag the exporting country ::;m;lxg
. or territory) to India at:less than its. normal value, . then,. upon. . the dumped

. importation of such article into India, the Central Goyernment | 08Y,  arficles,
by nonﬁoatmn in the Official Gazette, impose an antl-dumpmg duty
., hot exceedmg the. margin of dumping in relation to such .article.-

E: pla’nazzon —-—-For the _purposes oﬁ thls sect1on.—- '

~ f(a)_ “margin of dumping”; in relation to an artitle, méans the
difference between its export price and its normal valde;-
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it prlée” in relanoh to an 2 mie fiieahs the price-
e fig it ter itk

Gakes where there is Ho expOrt pi'lée or Where thé
'p oty ufireliablé Because 6f associadon or a conipensatody,
gement ‘between the exporter and thi impotter or & thitd
ehe eXpOrt pmce may b& consmzcted on the basls m": 'the

p >
pendeﬁt buyer or if the Ar
Biyés, oF ot resold in the & dmon as mlp@rted, oh such rEason—

‘able basis a4 oiay Be deterinined in aecordanée W1th the files
mtde iltder sab- géetion (6) .

(¢) “normal value”, in relation to an article, means—

(@) the compara'ble price, in the ordinaty course of

' trade for thé ltke drticle when meant for consumptlon m

the exporting country of teiritory a$ determined in accor-
dance with the rules made under sub-section (6); or

(it) when thete are no sales of the like article in the
ordinary course of tradé in the domestic market of the ex-
poiting country or territory; or when because of the parti-
culay market situation or low volume of the sales in the

. domestic market of the exporting country or territory; such

->.-‘.,sa1es do not permit g proper comparison, the notmal value
shall be either—

(@) comparable representative’ ‘fsir‘iéé of the er_
artlcle when esported from the .exporting country or
territory or an appropriate third country as determined
in. acoordanee with the rules made ‘under sub-secuon

(6) of L

(b) the cost of production 6f thé $aid afticlé ikt the
country of origin_ along with reasonable addition for

administrative, selling and general costs, and for profits.
as determinied in acedrdance with the tules, made iinder
sub-gection (6)

Provided that it thé case of ifiport of the article from & country
* othisr thaH the eoutitry of origin arid Wwhere the article hay Besh iktely
~ transhippéd through the ¢ountry of éxport or sitch acticle is Bt
produced in the country of export or there is no comparable price
iti_the colifitry of export, the itormal value shail he detéfinined with
felafence to its price it the country of origin.

2y The Central Gévernmenit may, pending the detéririation in
AeEordande Wwith the prévidions of this sectmn aﬁd the
* fherdtifitler o} the nornial value ‘ahd Jl:he s
- fidh 't Any %ii'ticié ifposd )
"tﬁfdlﬁ_ah éi’lﬁ-dﬁmping (T’uty ofi thé basig of a p‘rdwslonal §tim‘_te of
such- ¥altie ahd Maffin and if é’uéh aidiithping duey | i
-margin as so determined,—

rulés e

(a) the Central Government shall, havmg regard to such
‘datermiination and s toon a¥ may be “affte Stréh determh’lanon
redifes such anti-dutaping duty; and
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(b) refund shall be made of so much of the aptkdumping
duty which bas been collectgd ag is in-e of the anti-dumping
duty as so reduced.

, (3) 1 the Central Govern ﬁgnte ;} p_tgt of ghe du,mpsd article
undel inquiry, is of the opinion. that—

(i) there is a hlstory of dumpmg which causeﬂ. ipjury or
that the importer was, or should have been, aware that the ex-
porter practices dumping and that sueh dumping would cause.
‘injury; and

(i) the injury is caused by massive dumping of an article
imported in a velatively short time which in the-light of the
timing and the volume of imperted article dumped snd  other
circumstances is likely to seriously undermine the. remedial effect -
of the antx-dumpmrr duty liable to be 1evled

the Central Government may, by notification in the Official Gazette,

levy anti-dumping duty retrospectively from a daté prior to the date

of imposition of anti-dumping duty under sub-section (2) but not
- heyond- ninety days from the date of natification under that sub-
- - section, and notwithstanding anythxng contained in- any other law
. for the time being in force, such duty shall be paygble at such rate
~.and from such date as may be specified in the notification.

(4) The antl-dumpmg dy tV nhargeable under thig secnon shall be

Aother law for the tlme bemg m force

(5) The antl-dumplng duty imposed- under 1hls section shall,
unless revoked earlier, cease to have effect on’ the expiry of five years
L ;--ftoga the date of such jmpesition: ‘ :

o P‘rowded that if the Central Govemment in a review, is of the

‘opimon that the cessation of such duty is 11ke1y to lead to continuation
&r recurrence of dumpmg and m]ury it may, frqm time to time.
extend the period of such Jmposumn for g further perlod of five years

and such further period shall commenece from the date of order of
such extension:

_ Provided further that where a review initiated before the expiry
" of the aforesaxd perlod of five years higs not come to 5, conclusmn
"Befbre such expiry, the antl-dumpihg duty mav continue_ ' gv remain in
force pending the outcome of such a review for a further “per10d not
exceeding one year.

(6) The margin of dumang as referred to in sub—secuon £1) or
sub_section (2) shall, from time to fime, ‘be ascertained ind determined
bg the Central Government, after such ;ngplry, as it may consider
necessary ‘and the Central Government may: by notification in the
Official Ggzette, make rul for the purpes Ll;ls section, and
mthout pre]udice to the generality of the. foreg,_‘no‘ guch rules may

pmv1de for the manner in which articles liable for any anti-dumping
. duty under this section may . be identified, and for the manner in which
the export price and the normal value of, and the margin of dumping
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section 9 of ’

section DA
in certain

Tames,
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“in relation 10, stch articles vpay H.e determined and for the assessment
and collection of such anti i-dumping duty.

“may be after 1t is 1ssued be Lud befon, each House of Parhament

9B. (1) Notwnhstandmg anythlng contazned in section ¢ or
section 9A~—'

(u) no article shall be subJecteQ to ooth countervailing duty
and anti-dumping duty to compensate for the same situation of

dumping or export subsidization;

(b) the Central Government shall not levy any countervail-
ing duty or anti-dumping duty— -

(i) under section 9 or section A by reasons of exemp-
tion of such articles from dufies or taxes borne by the like
article when meant for consumption in the country of origin
or exportation or by reasons of refund of such duties or
taxes;

~ (i%) under sub-section (I) of either of section 9 and sec-
‘tion 9A, on the import into India of any article from a member
country of the World Trade Orgamsahon or from a country
with whom Government of India has a most favoured nation
agreement (hereafter referred to as a specified country), un-
‘less in accordance with the rules made under sub-section
(2) of this section, a determination has been made that im-
port of such article inte India causes or threatens material
injury to any established industry in India or materially
retards the establishment of any industry in India; and

(iii ) under sub-section (2) of either of section 9 and sec-
tion %A, on :mport intc India of any article from the specified
countries unless in accordance with the rules made under sub-

‘section (2) of this section, a preliminary findings has been
made of subsidy or dumping and consequent injury to do-
mestic industry; and a further determination has also been
made that a duty is necessary to prevent injury being caused
during the investigation:

Provided that nothing contained in sub-clauses (ii) and (iii)
of 'this clause shall apply if a countervailing duty or an anti-
_dumping duty has been imposed on any article to prevent injury
or threat of an injury to the domestic industry of a third country
exporting the like articles to India;

" (c¢) the Central Government may not levy—

(i) any countervailing duty under section 9, at any time,
‘upon receipt of satisfactory voluntary undertakings from the
Government of the exporting country or territory agreeing to
eliminate or limit the subsidy or take other measures concern-
ing its effect, or the exporter agreeing 10 revise the wrice of
the article and if the Central Government is satisfied that the
“injurious effect of the subsidy is eliminated thereby;
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(i) any anti-dumping duly ubder section 9A, at any
time, upon receipt of satisfactory voluntary  undertaking
from any exporter to revise its prices or to cease exports to
the area in question at dumped price and if the Central
Government is satisfied that the m]unous eﬁect of dumpmg

~'is eliminated by such actlon. S o,

(2) The Central Government may, by notification in the Official
Gazette, make rules for the purposes of this section, and without pre-
judice to the generality of the foregoing, such rules may provide for
the manner in which any investigation may be made for the purposes
of this section, the factors to which régard shall be had in any such
investigation and for all matiers connected with such Investigation,

{I) An appeal against the order of determination or review  Appeal,
thereof regarding the existence, degree and effect of any subsidy or
dumping in relation to import of any article shall lie to the Customs; -

" Excise and Gold (Control) Appellate Tribunal constituted undeér
“section 129, of the Customs Act, 1962 (hereafter ceferred to as . the

52 of 1962, Appellate Tribunal). T R I

(2) Every appeal under this section shall be filed within ninety
. days of the date of order under appeal:

_ Provided that the Appellate Tribunal may entertain any appeal
after the expiry of the said period of ninety days, if if is satisfied that
1he pppelhnt was prevented by sufﬁczent cause from ﬁhng ehe appeai

(3) The Appellate Tribunal ‘may, after gwmg‘ the pa‘rﬁes to che
appeal an opportunity of being heard, pass such orders “thereon ‘a8
it thinks fit, confirming, modu.y@g_sov__a*mglf__,lgg_;”_he order. appe;__aled el

e e R@INSE L e e s

' ~(4) The provisions of sub.sections (1),-(2); (5) and (6). of section
52 of 1962, © 120C of the Customs Act, 1962 shall apoly to the Appellate Tribunal
in the diccharge of its functions under this Act as thev apply to it in

the dlSChEJ ge of its functions under the Customs Act, 1962. ‘

(%) Evely appeal under sub-seetion (1) shal] be heard bv a Spe-
¢ial Bench constituted by the President of the Appellate Tribunal for
hearing such gppeals and such Bench shall consist of the President and
not less than two members and ghall include one judiclal member
and one.technica] member.”. S I i

Ord, 14 3. (1) The Customs Tariff (Amendment) Ordmance 1004 is herebv Repead
of 1994, repealed. - . and
' saving

(2) Notwithstanding such reveal, anvthing done or any action taken
under the principa] Act, as amended by the said Ordinance, shall he deem-
ed to have been . done or taken under the princlpal Act ‘as amended by
this Act, A o 7 o ‘ o



