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THE COMPANIES (SECOND AMENDMENT)ACT, 2002

No. 11 or 2003

-

' [13thJanuary,2003.]

AnAct further to amend the CompaniesAct, 1956.

BE it enacted by Parllament in the Fifty-third Year of the Republic of India as

follows:—

1. (1) This Act may be called the Companies (Second Amehdment) Act, 2002,

(2) It shall come into force on such date as the Central Govemment may, by notification -

inthe Ofﬁmal Gagzette, appoint:

Provided that different dates may be appointed for different provisions of this Act and
any reference in any such provision to the commencement of th|s Act shall be construed as
areference to the commencement of that provnsnon

1)

2. In section 2 of the Compames Act, 1956 (heremaﬂer referred to as the prmc:lpal
Act),— ' :

-(a) after clattse' (14 ), the ‘followin'g clause shall be inserted, namely:—

7)) “Appellate T rlbunal” means the National Company Law Appellate
Trlbunal constituted under sub-section (1) of sectlon lOF R;’;

(b) aﬁer clause (194), the followlng clauses shall be inserted, namely:—~

‘(1 9A44) “mdustrlal company” means a company which Owns one or more
industrial undertakmns :

(194B) “industrial undertaking” means any undertaking, pertaining to
any industry carried on in one or more factories or units by any company, as
defined in clause (aa) of section 3 of the Industries (Development and Regulatibn)

-~ Act, 1951 but does not include a small-scale industrial undertakmg as defined in
~ clause () of that section;’; :

(c) after clause (29), the following _clause shall be inserted, namely:—

_ “(294) “net worth” means the sum total of the paid-up capital and free
reserves after deducting the provisions or expenses as may be prescribed.
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Explanation.—For the purposes of this clause, “free-reserves” means all
reserves created out of the profits and share premium account but does not
include reserves created out of révaluation of assets, write back of depreciation
provisions and amalgamation;’;

(d) after clause (314), the following clause shall be inserted, ‘nanlely:-—,

‘(3144) “operating agency” means any group of experts consisting of
persons having special knowledge of business or industry in which the sick
industrial company is engaged and includes public financial institution, State
level institution, scheduled bank or any other person as may be specnﬂed as the

" operating agency by the Tribunal;’;

(e) in clause (33), for the words “High Courts”, the words “the Tribunal” shall be

substituted;

(/) after clause (464), the following clauses shall be inserted, namely:—

~ “(4644) “sick industrial company™ means an industrial company which
has— ) o

(#) the accumulated losses in any financial year equal to fifty per
* cent. or more of its average net worth during four years lmmedlately
' precedmg such financial year; or :

(ii) failed to repay its debts within any three conseeutive quarters
on demand made in writing for its repayment bya credltor or credltors of
such company;

(464B) “State level lnstltutlon” means any of the followmg institutions,
namely:— :

- (a) the State Financial Corporations established under section 3 or
section 3A and institutions notified under section 46 of the State Financial
Corporations Act, 1951; ‘

(b) the State Industrial Development Corporations registered under
this Act;’;

 (g) after clause (49), the following clause shall be inserted, 'namely:—‘

(494) “Th nbunal” means the National Company Law Tribunal constituted
under sub-section (1) of section IOFB ’ :

3. In sectlon 10E of the prmcrpal Act, in sub-section (14), for the words “conferred on
it”, at both the places where ‘they occur, the words, brackets and figures “conferred on it
before the commencement of the’ Companies (Second Amendment) Act, 2002” shall be
substituted. '

4. In section 10F of the pr‘incipal Act, after the words “an‘y'deCisic')n or order of the
Company Law Board”, the words, brackets and figures “made before the commencement of
the Companies (Second Amendment) Act, 2002” shall be inserted.
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5. After section 10F of the pnncnpal Act, the followmg section shall be mserted

namely —

“10FA. (/) On and from the commencement of the Companies (Second
Amendment) Act, 2002, the Board of Company Law Administration constituted under
sub-section (/) of section 10E shall stand dissolved.

(2) On the dissolution of the Company Law Board, the persons appointed as
Chairman, Vice-Chairman and members and officers and other employees of that Board
and holding office as such immediately before such commencement shall vacate their
respective offices and no.such Chairman, Vice-Chairman and member and officer and
other employee shall be entitled to claimany compensation for the premature termination

_ of the term of his office or of any contract of service:

Provided tnat every officer or other employee, who has been, immediately before

the dissolution of the Company Law Board, appointed on deputation basis to that -

Board, shall, on such dissolution, stand reverted to his parent cadre, Ministry or
Department as the case may be ' '

‘Provided further that every officer and other employee of the Company Law
Board employed on regular basis by that Board, shall become, on and from the
dissolution of the Board, the officer and employee, respectively, of the Central

Government with the same rights and privileges as to pension, gratuity-and other like
benefits as would have been admissible to him ifthe rights in relation to that Board had

not been transferred to, and vested i in, the Central Government and shall continue to
do so unless and until his employment in the Central Government is duly terminated or
until his remuneration, terms and conditions of employment are duly altered by that
Government: ‘

Provided also that notwithstanding -anything contained in the Industrial Disputes
Act, 1947, or in any other law for the time being in force, the transfer of the services of any

" officer or other employee employed in the Company Law Board, to the Central Government

shall not entitle such officer or other employee to any compensation under this Act or
under any other law for the time being in force and no such claim shall be-entertained by
any court, tribunal (including the Tribunal under this Act) or other authority:

Provided also that where the Company Law Board has established a provxdent

 fund, superannuation. fund, welfére fund or other fund for the benefit of the officers

and other employees employed in that Board, the monies relatable to the officers and
other employees whose services have been transferred by or under this Act to the
Central Government shall, out of the monies standmg, on the dissolution of the
Company Law Board to the creditof such prov1dent fund, superannuation fund, welfare
fund or other fund, stand transferred to, and vest in, the Central Government and such
monies which stand so transferred shall be dealt w1th by that Government i in such
manner as may be prescribed.

(3) All matters or proceedings or cases pending before the Company Law Board

on or before the constitution of the Tribunal under section 10FB, shall, on such

constitution, stand transferred to the Natlonal Company Law Tribunal and the said

Tribunal shall dispose of such cases in accordance with the provnslons of this Act.”,
6. After Part IA of the principal Act, the following Parts shall be mserted, namely:—
 ‘PARTIB |
NATIONAL Company Law TRIBUNAL |

10FB. The Central Government shall by notification in the Official Gazette,
constitute a Tribunal to be known as the National Company Law Tribunal to exercise

- and discharge such powers and functions as are, or may be, conferred on it by or under

this Act or any other law for the tlme bemg in force.
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10FC. The Tribunal shall consist of a President and such number of Judicial and

Technical Members not exceeding sixty-two, as the Central Government
deems fit, to be appointed by that Government, by notification in the Ofﬁclal
Gazette. - :

10FD. (1) The Central Government shall appoint a person who has been, or is

. qualified to be, a Judge of a High Court as the President of the Tribunal.

~ (2) A person shall not be qualified for_aopo_intment as Judicial Member unless
he— : - ,v :

() has for at least fifteen years, held a _]udlclal ot’ﬁce in the territory of

India; or

(b) has, for at least ten years been an advocate of a High Court, or has‘

“ partly held Judlcml office and has been partly in practrce as an advocate for a
total period of fifteen years; or :

. he—

(¢) has held for at least fifteen years a Group ‘A’ post oran equlvalent post
under the Central Government or a State Government [including at least three
years of service as a Member of the Indian Company Law Service (Legal Branch)
in Senlor Admlmstratlve Grade in that service]; or

(d) has held for at least fifteen years a Group ‘A’ post or an equrvalent post
under the Central Government (including at least three years of service as a
Member of the Indian Legal Service in Grade I of that service).

(3) A person shall not be q'ualiﬁed for app_ointment as Technrical Member unless

(a) hasheld for at least fifteen years a Group ‘A’ post or an equivalent post
under the Central Government or a State Government [including at least three
years of service as a Member of the Indian Company Law Service (Accounts

Branch) in Semor Administrative Grade i in that service]; or

) is, or has been, a Jomt Secretary to the Government of India under the

‘Central S_tafﬂng Scheme, or held any other post under the Central Government

-~ or a State- Government carrying a scale of pay which is not less than that of a

Joint Secretary to the Government of India, for at least five years and has

- adequate knowledge of, and experrence in, dealrng with problems relating to
. company law; or '

(c) is, or has been for at least fifteen years in practice as a chartered
accountant under the Chartered Accountants Act, 1949; or

() is, or'has been, for at least fifteen years in practice as a cost accountant

under the Costs and Works Accountants Act 1959; or

(e)is, or has been, for at least fifteen years working experience as a Secretary
in whole-time practice as defined in clause (454) of section 2 of this Act and is a

“member of the Institute of the Companies Secretaries of India constituted under

the Company Secretaries Act, 1980; or

(f) is a person of ability, integrity and standing havmg special knowledge
of, and professional experience of not less than twenty years in, science,

. technology, economics, banking, industry, law, matters relating to industrial

finance, industrial manag‘ement industrial reconstruction, administration,
investment, accountancy, marketing or any other matter, the special knowledge
of, or professional experience in, which would be in'the oplmon of the Central

Government useful to the Tribunal; or

(@i rs or has been, a Presrdmg Of’ﬁcer of a Labour Court, Tribunal or -

National Tribunal constituted under the Industrial Disputes Act, 1947; or
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(h)isa person havmg special knowledge of, and experrence of not less

than fifieen years in, the matters relating to. labour
Explanation—For the purposes of this Part,—

(i) “Judicial Member” means a Member of the Trrbunal appointed as such
under sub-section (2) of sectlon 10FD and includes the President of the Tribunal;

(i) “Technical Member” means a Member of the Trlbunal appornted as
such under sub-section (3) of section 10FD. ‘

10FE. The President and every other Member of the Tribunal shall hold office as
such for a term of three years from the date on which he enters upon his office, but
- shall be eligible for re-appointment:

Provided that no President or other Member shall hold office as such after he

- has attained,—

(a) in the case of the Presrdent the age of s1xty-seven years,
(b) in the case of any other Member, the age of srxty-ﬂve years:

Provided further that the Presrdent or other Member may retain his lien with his
- parent cadre or Ministry or Department as the case may be, while holding ofﬁce as
such. : :

10FF. The Central Govemment shall designate anyJ udieial Member or Technical
Member as Member Administration who shall exercise such financial and administrative
‘powers as may be vested in hlm under the rules which may be made by the Central
Government:

Provided that the Member Administration shall have authorlty to delegate such

' of his financial and administrative powers as he may think fit to.any other officer of the

Tribunal subject to the condition that such officer shall, while exercising such delegated

powers continue to act under the direction, supermtendence and, comIol of the Member
Admlmstratlon ' \

_ 10FG. The salary and allowances and other terms.and condltlons of service of
the President and other Members of the Trlbunal shall be such as may be prescribed:

Provided that neither the salary and allowances nor the other terms and conditions
of service of the President and other Members shall be varred to their dlsadvantage
after their appointment.

_10FH. (1) In the event of the occurrence of any vacancy in the office of the
. President of the Tribunal by reason of his death, resignation or otherwise, the senior-
most Member shall act.as the President of the Tribunal until the date on which a new
President, appointed in accordance with the provisions of this Act to fill such vacancy,
. -enters upon his office. -

(2) When the President is unable to discharge his functions owmg to absence,
illness or any other cause, the senior-most Member or, as the case may be, such one of
the Members of the Tribunal, as the Central Government, may, by notification, authorise
in this behalf, shall discharge the functions of the President untxl the date on which the
President resumes his duties. -

(3) If, for reason other than temporary absence any vacancy occurs in the office
of the President or a Member, the Central Government shall appoint another
person-in" accordance with the prov1s10ns of this Act to fill the vacancy and the

: proceedmgs may be contmued before the Tribunal from the stage at which the vacancy -

is filled.

10F1. The President or a Member of the Tribunal may, by notice in writing under
his hand addressed to the Central Government, resign his office:

Provided that the President or a Member shall, unless he is.permitted by the

Central:‘Government to relinquish his office sooner; continue to hold office until the
. expiry of three months from the date of receipt of such notice or until a person duly

appointed as his successor enters upon hlS ofﬁce or untll the explry of the term of
office, whichever is the earliest. :
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10FJ. (1) The Central Government may, in consultation with the Chief Justice of
India, remove from office the President or any Member of the Tribunal, who—

(a) has béen adjudged an insolvent; or-

(b) has been convicted of an offence which, m the opinion of the Central
Government, rnvolves moral turpitude; or

(c) has become physically or mentally incapable of actmg as such Presrdent
or Member of the Tribunal; or

(d) has acquired such financial or other rnterest as is likely to affect
- prejudicially his functions as such President or Member of the Tribunal; or

(e) has so abused his position as to render his continuance in office
prejudicial to the public interest:

Provided that no such President or a Member shall be removed on any of the

-grounds specified in clauses (b) to (e) without giving him reasonable opportunrty of

being heard in respect of those charges.

(2) The President or a Member of the Tribunal shall not be removed from his

~ office except by an order made by the Central Government on the ground of proved

misbehaviour or incapacity after an inquiry made by a Judge of the Supreme Court in
which such President or a Member had been informed of the charges against him and
grven a reasonable opportunity of being heard in respect of those charges

(3) ‘The Central Government may suspend from office the President or Member

~ of the Tribunal in respect of whom a reference has been made to the Judge of the

Supreme Court under sub-section (2) until the Central Government has passed orders
on receipt of the report of the Judge of the Supreme Court on such reference.

(4) The Central Government may, by rules, regulate the procedure for the
investigationof mrsbehavrour or lncapac1ty of the Presrdent or aMember referred toin
sub-sectron 2. :

10FK (I) The Central Government shall provrde the Tribunal with such officers’
and other employees as it may deem fit. i :

(2) The officers and other employees of the Tribunal shall dlscharge their functrons
under the general supermtendence of the Member Administration.

(3) The salaries and allowances and other terms and conditions of service of

- the ofﬂcers and other employees of the Trlbunal shall be such as may be
: prescrlbed '

10FL. (I) Subject to the provisions of this section, the powers of the Trrbunal
may be exercised by Benches, constituted by the President of the Tribunal, out of-

~ - which one shall be a Judicial Member and another shall be a Technical Member referred

to in clauses (a) to (f) of sub-section (3) of sectron 10FD:

Provided that it shall be competent for the Members authorised in this behalf to

_ function as a Bench consisting of a single Member and exercise the jurisdiction,

powers and authority of the Tribunal in respect of such class of cases or such matters
pertaining to such class of cases, as the President of the Tribunal may, by general or
specral order, specify: - :

Provided further that if at any stage of the hearmg of any such case or matter, it

- appears to the Member of the Tribunal that the case or matter is of such a nature that

it ought to be heard by a Bench consrstmg of two-Members, the casé or matter may be
transferred by the President of the Tribunal or, as the case may be, referred to him for
transfer to such Bench as the President may deem fit. o




0F2003]

Companies (Second- Amendment) 57

(2) The President of the Tribunal shall, for the disposal of any case relating to

~ rehabilitation, restructuring or winding up of the companies, constitute one or more

* Special Benches consisting of three or more Members, each of whom shall necessarily
be a Judicial Member, a Technical Member appointed under any of the clauses (a) to (f)
of sub-section (3) of section 10FD, and a Member appointed under clause (g) or clause
(h) of sub- section (3) of section 10FD:

- Provided thatin case a Special Bench passes-an order in respect of a company to
be wound up, the winding up proceedmgs of such company may be conducted by a
* Bench consisting of a single Member.

(3) If the Members ofa Bench differ in opinion on any pomt or pomts it shall be
decided according to the majority, if there is a majority, but if the Members are equally
divided, they shall state'the point or points on which they differ, and the case shall be
‘referred by the President of the Tribunal for hearing on such point or points by one or
-more of the other Members of the Tribunal and such'point or pojnts shall be decided
accordmg to the opinion of the majority of Members of the Tr1buna1 who have heard
the case, including those who first heard it. ,

(4) There shall be constltuted such number of Benches as may be notified by the
Central Government.

(5) In addition to the other Benches, there shall be a Prmcrpal Bench at New
Delhi presided over by the President of the Tribunal.

(6) The Principal Bench of the Tribunal shall have: powers of transfer of
proceedings from any Bench to another Bench of the Tribunal in the event of mablhty
- of any Bench from hearing any such proceedings for any reason:

Provided that no transfer of any proceedings shall be made under this sub-
section except after recording the reasons for so doing in ‘writing.

 10FM. (/) The Tribunal may, after giving the pames to any'proceeding before it
- an opportunity of being heard, pass such orders thereon as it thinks fit.

(2) The Tribunal may, at any time within'two years from the date.of the order, with
a view to rectifying any mistake apparent from the record, amend any order passed by
it under sub-section (1), and shall make such amendment 1f the mlstake is brought to
_its notice by the parties. :

~ (3) The Tribunal shall send a copy, of every order passed under thrs section to all
the parties concerned. -

10FN. The Trlbunal shall have power to review its own orders

10FO. The Tribunal may, by general or special order, delegate, sub_|ect to such
‘conditions and limitations, if any, as may bevspecified in the order, to any Member or
officer or other employee of the Tribunal or other person authorised by the Tribunal to
manage any industrial company or industrial undertaking or any operating agency,
such powers and duties under this Act as it may deem necessary.

10FP. (1) The Tribunal or any ‘operating’ agency, on being directed by the Tribunal
. may, in order to take into custody-or under its control all property, effects and actionable
‘claims to which a sick industrial company is or appears to be entitled, request, in
- writing, the Chief Metropolitan Magistrate or the District Maglstrate within whose
jurisdiction any property, books of account or any other document of such sick

~ industrial company, be situate or be found, to take possession thereof, and the Chief

Meétropolitan Magistrate or the District Maglstrate as the case may be, shall, on such
request bemg made to him,— -

(a) take possession of such property, books of account or other documaents;
~ and

(b) cause the same to be entrusted to the Tribunal or the operating agency:

(2) For the purpose of securing compliance with the provisions of sub-section
(1), the Chief Metropolitan Magistrate or the District Magistrate may take or cause to
be taken such steps and use or cause to be used such force as may, in’ hls opinion, be

" necessary.
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 (3) No act of the Chief Metropolitan Magistrate or the District Magrstrate done
in pursuance of this section shall be called in question in any court or before any

"PARTIC
AppELLATE TRIBUNAL

- 10FQ. (1) Any person aggrieved by an order or decision of the Tribunal may‘
prefer an appeal to the Appellate Tribunal. :

{2) No appeal shall lie to the Appellate Trlbunal from an order or decnslon made

' by the Tribunal with the consent of parties.

(3) Every appeal under sub-section (1) shall be filed within a period of forty-five
days from the date on which a copy of the order or decision made by the Tribunal is
received by the appellant and it shall be in such form and accompanied by such fee as
may be prescribed: .

Provided that the Appellate Tnbunal may entertain an appeal after the expify of
the said period of forty-five days from the date aforesaid if it is satisfied that the
appellant was prevented by sufficient cause from not filing the appeal in time,

(4)On recelpt ofan appeal preferred under sub-section (1), the Appellate Tribunal

~ shall, after giving parties to the appeal, an opportunity of being heard, pass such

orders thereon as it thmks fit, confirming, modrfymg or setting aside the order appealed
against;

(3) The Appellate Tribunal shall send a copy of every order made by it to the

- Tribunal and parties to the appeal.

(6) The appeal filed before the Appellate Tribunal under sub-section () shall be
dealt with by it as expeditiously as possible and endeavour shall be made by-it to 7
drspose of the appeal ﬁnally within six months from the date of the recelpt of the
appeal. .

10FR. (1) The Central Government shall by notification in the Official
Gagzette, constitute with effect from such date as may be specified therein, an
Appellate Tribunal to be called the “National Company Law Appeliate Tribunal”
consisting of a Chairperson and not more than two Members, to be appointed by
that Government, for hearing appeals against the orders of the Tribunal under this Act.

(2) The Chairperson of the Appellate Tribunal shall be a person who has been a
J udge of the Supreme Court or the Chief Justice of a High Court.

(3) A Member of the Appellate Tribunal shall be a person of ability, mtegnty and
standing having specral knowledge of, and: professlonal experience of not less than
twenty-five years in, science, technology, economics, banking, industry, law, matters

. relating to labour, industrial finance, industrial management, industrial reconstruction,
. administration, investment, accountancy, marketing or-any other matter, the special

knowledge of, or professional experience in which, would be in the opinion of the
Central Government useful to the Appellate Tnbunal

10FS. (1) In the event of the occurrence of any vacancy in the office of the .
Chairperson of the Appellate Tribunal by reason of his death, resignation or otherwise,
the senior-most Member of the Appellate Tribunal shall act as the Chairperson of the
Appellate Tribunal until the date on which a new Chairperson appomted in accordance
with the provisions of this Act to fill such vacancy enters upon his office.

' (2) When the Chairperson of the Appellate Tribunal is unable to discharge his
functions owing to absence, illness or any other cause, the senior-most Member or, as
the case may be, such one of the Member of the Appellate Tribunal, as the Central

- Government may, by notification, authorise in this ‘behalf, shall discharge
the functions of the Chairperson untll the date on which the Charrperson resumes his

duties.
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(3) If, for reason other than temporary absence, any vacancy occurs in the office
of the Chairperson or a Member, the Central Government shall appoint another person
in accordance with the provisions of this Act to fill the vacancy and the proceedings
may be continued before the Appellate Tribunal from the stage at which the vacancy
isfi lled :

" 10FT. The Chairperson or a Member of the Appellate Trrbunal shall hold office =~ Term of office
as such for a term of three years from the date on which he enters upon his office, but zf‘dcn:gf;::
' shall be eligible for re-appointment for another term of three years:

Provided that no Chairperson or other Member shaII hold office as such after he
has attained,— '

{a) in the case of the Chairperson, the age of seventy years;
(b) in the case of any other Member the age of sixty-seven years:

10FU The Chairpersonor a Member of the Appellate Tribunal may, by noticein  Resignation

. of
writing under his hand addressed to the Central Government, resign his office: Chairperson

; Provided that the Chairperson or a Member of the Appellate Tribunal shall, ~2nd Members.
unless he is permitted by the Central Government to relinquish his office sooner,

continue to hold office until the expiry of three months from the date of receipt of such

“notice or until a person duly appointed as his successor enters upon his ofﬁce or until

the expiry of his term of office, whichever is the earllest

10FV (1) The Central Government may, in consultation with the Chief Justice of Removal and

India, remove from office the Chalrperson or any Member of the Appellate Tribunal, Z";:ﬁ:sé:’s';:f
who— and Members

’ . _ . . of Appellate
(a) has been adjudged an insolvent; or - Tribunal.

(b)-has been convicted of an offence which, 1n the 0p|n10n of the Central
Government, involves moral turpitude; or . ‘

(c) has become physically or mentally incapable of aeting as such
‘Chairperson or Member of the Appellate Tribunal; or

" (d) has acquired such financial or other interest asis likely to affect prejudicially -
his functions as such Chairperson or Member of the Appellate Tribunal; or

(e) has so abused his position as to render his continuance in office
prejudicial to the public interest.

(2) The Chairperson or a Member of the Appellate Trlbunal shall not be removed
from his office except by an order made by the Central Government on the ground of
proved misbehaviour or incapacity after an inquiry made by a Judge of the Supreme
Court in which such Chairperson or Member had been informed of the charges against

# him and given a reasonable opportunity of being heard in respect of those charges.

(3) The Central Government may Suspend from office the Chairperson or a
Member of the Appellate Tribunal in respect of whom a reference has been made to the
Judge of the Supreme Court under sub-section (2) until the Central Government has
_passed' orders on receipt of the report of the Judge of the Supreme Court on such
reference o '

(4) The Central Government may, by rules, regulate the procedure for the
investigation of misbehaviour or mcapacrty of the Chairperson or a Member referred
to in sub- sectlon (2).
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10FW. (1 ) The salary and allowances and other. terms and conditions of service

. of the Chaitperson and other Members of the Appellate Tribunal shall be such as may
“ be prescribed. : , , , .

(2) The salary, allowances and other terms and condmons of service of the .

Chairperson and other Members of the Appellate Trlbunal shall not be varied to their
dlsadvantage after appointment.

10FX. (/) The Chairperson and Members of the Appellate Tribunal and President
and Members of the Tribunal shall be appointed by the Central Government on the

* recommendations of a Selectlon Committee consnstmg of—

(a) Chief Justice of India or his nominee -.......: Chairperson; -
b)) Secretary in the Ministry of Finance and :
Company Affairs ... Member;
© Secretary in the Ministry of Labour ......... Member;
(d) . Secretary in the Ministry ' ‘
of Law and Justice :
~ (Department of Legal Affairs or ; ’
Legislative Department) .................. Member;
(¢) Secretary in the Ministry of
" Finance and Company Affairs ; _
(Department of Company Affairs) .......... . ~ Member. .

(2) The Joint Secretary in the Mlmstry or Department of the Central Government
dealmg with thrs Act shall be the Convenor of the Selection Committee.

(3) The Central Government shall, within one month from the date of occurrence
of any vacancy by reason of death, resignation or removal of the Chairperson and
Members of the Appellate Tribunal and President and Members of the Tribunal and six
months before the superannuation or end of tenure of the Chairperson and Members
of the Appellate Tribunal and President and Members of the Triburial, make a reference

to the Selection Commiittee for ﬁllmg up of the vacancy.

() The Selection Committee shall recommend within one month a panel of three

: names for every vacancy referred to it.

, (5) Before recommending any person for appointment as the Chairperson and
Members of the Appellate Tribunal and President and Members of the Tribunal, the

Selection Committee shall satisfy -itself that such person does not have fmancial or
other interest which is likely to affect prejudicially his functions as such Chairperson

or Member of the Appellate Tribunal or Presrdent or Member of the Tribunal, as the

case may be.

(6) No appointment of the Chalrperson and Members of the Appellate Tribunal
and President and Members of the Tribunal shall be invalidated merely by reascn of
any vacarcy or any defect in the constitution of the Selection Committee.

10FY. The Chairperson, Members, officers and other employees of the Appellate

~ Tribunal and the President, Members, officers and other employees of the Tribunal
shall be deemed to be pubhc servants WIthm the meamng of section 21 of the Indian Penal.

Code.

10FZ. No suit, prosecution or other legal proceedings shall lie against the Appellate
Tribunal or its Chairperson, Member, officer or other employee or against the Tribunal, its
President, Member, officer or other employee or operating agency or liquidator or any other
person authorised by the Appellate Tribunal or the Tribunal in the discharge of any function
under this Act for any loss or damage caused or likely to be caused by any act which is in
good faith done-or intended to be done in pursuance of this Act. .

45 of 1860.
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, , 10FZA. (1) The Tribunal and the Appellate Tribunal shall not be bound by the
5 of 1908. ,’ ' procedure laid down in the Code of Civil Procedure, 1908, but shall be guided by the

principles of natural justice and, subject to the other provisions of this Act and of any
_ rules made by the Central Government, the Trrbunal and the Appellate Tribunal shall
- have power to regulate their own procedure.

(2) The Tribunal and the Appe_llate Tribunal shall have, for the purposes of

L discharging its functions under this Act, the same powers as are vested in a civil court

50f1908. | under the Code of Civil Procedure, 1908 while trying a suit in respect of the following
~ matters, namely — .

Procedure
and powers
of Tribunal
and Appellate
Tribunal.

(a) summomng and enforcmg the attendance ofany person and examlnmg

him on oath; , ’
(b) requiring the discovery and—production of documents;
" (c) receiving evidence on afﬁdavrts,

(d) subject to the provrsrons of sections 123 and 124 of the Indian Evidence
1 of 1872.

-or document from any office;
(e) issuing commlssions for the exami‘nation_ of witnesses or documents;
1)) reviewing 1ts decisions; _ o , '. '
(g) dismissing a representatlon for default or dec1d1ng it ex parte;

(h settmg aside any order of drsmrssal of any representatlon for default or
any order passed by it ex parte; and

(i) any other matter which may be prescribed by the Central Government

- (3) Any order made by the Tribunal or the Appellate Tribunal may be enforced
by that Tribunal in the same manner as if i it were a decree made by a court in a suit
pending therein, and it shall be lawful for the Tribunal or the Appellate Tribunal to

send in case of its inability to execute such order, to the court within the local Jimits of

whose Junsdrctron —

(a) in the case of an order against a company, the regrstered of’ﬁce ofthe

_company is situate; or

(b) in the case of an order against any other person the person concemed _

voluntarily resides or carrles on business or personally works for. gain.

- (4) All proceedmgs before the Tribunal or the Appellate Trlbunal_s_hall,_be deemed

~ to be judicial proceedings within the meaning of sections 193 and 228, and for the
45 of 1360. " purposes of section 196, of the Indian Penal Code and the Tribunal and the Appellate
T . Tribunal shall be deemed to be a civil court for the purposes of sectlon 195 and
2 of 1974. ‘Chapter XX VI of the Code of Criminal Procedure, 1973.

10G. The Appellate Tribunal shall have the same jurisdiction, powers and authority
in respect of contempt of itself as the High Court has and may exercise, for this

70 of 1971, - purpose under the provisions of the Contempt of Courts Act, 1971, which shall have -

the effect subject to modifications that—

(a) the reference therein to a High Court shall be construed as including a
reference to the Appellate Trrbunal

b the reference to the Advocate General in section 15 of the said Act
~shall be construed as a reference to such law ofﬁcers as the Central Government
may specrfy in this behalf. :

Act, 1872, requisitioning any public record or document or copy ofsuchrecord .

Power to
pum;sh for
contempt.
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10GA. (/) The Central Government shall provide the Appellate Tribunal with
such officers and other employees as it may think fit.

(2) The officers and other employees of the Appellate Trrbunal shall drscharge

. their functions under the general superrntendence of the Charrperson of the Appellate

Tribunal.

- (3) The salaries and allowances and other conditions of service of the
officers and other employees of the Appellate Trrbunal shall be such as may be
prescribed. :

~ 10GB. Nocivil coul‘t shall have jurisdiction to entertain any suit or proceeding in
respect of any matter which the Tribunal or the Appellate Tribunal is empowered to
determine by or under this Act or any other law for the time being in force and no

- rnjunctron shall be granted by any court or other authority in respect of any action
- taken.or to be taken in pursuance of any power conferred by or under this Act or any

other law for the time being in force. -

10GC. No act or proceeding of the Tribunal or the Appellate Tribunal shall be
questioned or shall be invalid merely on the ground of existence of any vacancy or
defect in the establishment of the Tribunal or the Appellate Trrbunal as the case may
be.

10GD. The- applicant or the appellant may either appear in person or authorise,

one or more chartered accountants or company secretaries or cost accountants or

legal practitioners or any officer to present his or rts case before the Tribunal or the -
. Appellate Tribunal, as the case miay be. ‘ f

Explanation.— Fo,r the purposes of this section,—

{a) “chartered accountant” means a ‘chartered accountant as defined in
clause (b) of sub-section () of section 2 of the Chartered Accountants
Act, 1949 and who has obtained a certificate of practlce under sub section (/) of
section 6 of that Act; :

© (b) “company secretary” means a company s_ecretary as defined in clause
(c) of sub-séction (/) of section 2 of the Companies Secretaries Act, 1980 and
who has obtained a certlﬂcate of practice under sub-section (/) of section 6 of
that Act;

() “cost accountant” means a cost accountant as defined in clause (b) of

~ sub-section (/) of section 2. of the. Cost and Works Accountants Act, 1959 and

who has obtained a certificate of practrce under sub-section (/) of section 6 of
that Act;

, (d) “legal practitioner’” means an advocate, a vakrl or any attorney of any
Hrgh Court, and includes a pleader in practice.

10GE. The provisions of the Limitation Act, 1963 shall, as far as may be, apply to

an appeal made to the Appellate Tribunal.

10GF. Any person aggrieved by any decision or order of the Appellate Tribunal
may file an appeal to the Supreme Court within sixty days fromthe date of communication
of the decision or order ofthe Appellate Tribunal to hrm onany questlon of law arrsrng

_out of such decision or order

Provided that the Supreme Court may, if it is satisfied that the appellant was

prevented by sufficient cause from filing the appeal within the said period, allow it to -

be filed wrthln a further perrod not exceeding srxty days

38 of 1949.

56 of 1980.

23 of 1959, -

36 of 1963.
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7. For section 17 of the prlnclpal Act, the followmg section shall be substituted,

namely:—

“17. (I) A company may, by special resolution, alter the provisions of its
memorandum so as to change the place of its registered office from one State to
“another, or with respect to the objects of the company so far as may be required to
enable it— -

(a) to carry on its business more economically or more efficiently; or
(b) to attain its main purpose by new or improved means; or
(c) to enlarge or change the local area of its operations; or

(d)tocarryon some business which under the existing crrcumstances may

conveniently or advantageously be combined with the business of the company;
or ‘ -

(e) to restrict or abandon any of the objects specified in the memorandum;
or ' ‘ S '

(H to sell or'dispose of the whole or any part of the undertaking, or of any
of the undertakings, of the company; or ,

(g) to: amalgamate with any other company or body of persons

(2) The alteration of the provisions of memorandum relating to the change of the
place of its registered office from one State to another shall not take effect unless it is
confirmed by the Central Government on petition.

(3) Before conﬁrming the alteration, the Central Government must be satisfied—

(a) that sufficient notice has been given to every holder of the debentures
of the company, and to every other person or class of persons whose interests
- will, in the opinion of the Central Government, be affected by the alteration; and

(b) that, with respect to every creditor who, in the opinion of the Central
Government, is entitled to object to the alteration, and who signifies his objection
in the manner directed by the Central Government, either his consent to the

. alteration has been obtained or his debt or claim has been discharged or has
been determined, or has been secured:

Provided that the Central Government may, in the case of any person or
~class of persons, for special reasons, dispense with the notice required by clause
a). o : , o o
. (4) The Central Government shall cause notice of the petition for confirmation of
the alteration to be served on the Registrar who shall also be given a reasonable
opportunity of appearing before the Central Government and state his objections and
suggestions, if any, with respect to the confirmation of the alteration.

(5) The Central Government may make an order confirming the alteration on
such terms and conditions, if any, as it thinks fit, and may make such order as to costs
as it thinks proper.

‘ (6) The Central Government shall, in exercising its powers under this section,
have regard to the rights and interests of the members of the company and of every

class of them, as well as to the rights and interests of the creditors of the company and

~ of every class of them.

. (NHThe Central Government may, lf it thinks fit, adJ ourn the proceedings in order
that an arrangement may be made to the satisfaction of the Central Government for the
purchase of the interests of dissentient members; and may give such directions and
make such orders as it thinks fit for facllltatlng, or carrymg into effect, any such
arrangement: SR -

Provided that no part of the capital of the company may be expended for any
such purchase
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8. In sections l8, 19, 43 and 49 of the principal Act, for the words “Company Law

 Board”, wherever they occur, the words “Central Government” shall be substituted.

9. In sections 55A and 58A of theprincipal Act, for the words '“Company— Law Board”,

- wherever they occur, the word “Tribunal” shall be substituted.

10. In section S8AA of the prmcrpal Act,—

(a) for the words “Company Law Board” wherever they occur, the word
“T rlbunal” shall be substituted;

(b) in sub-section (3), in the first provrso, for the words “ the Board”, the words
“the Tribunal” shall be substituted.

- 11. In section 75 of the principal Act, in sub-section (1), in clause (¢), in sub-clause
@, for the word “Court”, the word “Tribunal” shall be substrtuted

12. In section 79 of the prmcrpal Act,—

(a) for the words “Company Law Board”, wherever they occur, the words “Central
Govemment” shall be substituted;

(b) in sub-section (2), in clause (i), in the proviso, for the words “unless that
Board is of opinion”, the words “unless the Central Government is of opmlon” shall be
substituted;

(c) after sub-section (3), the followmg proviso shall be mserted namely —

“Provided that in the case of revival and rehabilitation of sick industrial companies
, under Chapter VIA, the provisions of this section shall have effect as if for the words
“Central Government”, the word “Trrbunal” had been substituted.’.

13. In section 80A of the principal Act, -

(a) in sub-section (1), in the proviso, for the words “Company Law Board” the
word “Trlbunal” shall be substituted; , ; , -

)i in sub-section (2), for the words “any court” the words * any court or the
" Tribunal” shall be substrtuted , ~

i 14.Insections 100 to 104 and 107 of the prmcrpal Act, for the word “Court” wherever o

" it occurs, the word “Trrbunal” shall be substituted.

15. In sections 111 and. 111A of the prmcrpal Act, for the words “Company Law

Board”, wherever they occur, the word “Trrbunal” shall be substrtuted

16.In section 113 of the principal Act, for the words “Company Law Board” wherever
they occur, the words, “Central Government” shall be substrtuted

17. In section 117B of the principal Act,—

(@) in sub-section (4), for the words “Company Law Board” wherever’they
occur, the words “Central Government” shall be substituted;, :

. (b) after sub-section (4), the following proviso shall be lnserted namely —

“Provided that in the case of revival and rehabllltatlon of asick industrial companyl
under Part VIA, the provisions of this section shall have effect as if for the words
“Central Government”, the word “Trlbunal” had been substituted.’. '

" 18.In section 117C of the prmcrpal Act, for the words “Company Law Board” atboth
the places where they occur, the word “Tribunal” shall be substituted.
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19. Insection 118 of the principal Act, for the words “Company Law Board”, the words

“Central Government” shall be substltuted

20. For section 141 of the prmcrpal Act the following sectron shall be substituted,

namely:—

“141. (1) The Central Government, on being satisfied—

" (@) that the omission to file with the Registrar the particulars of any charge
created by a company or of any charge subject to which any property has been .

acquired by the company or of any modification of any such charge or of any
issue of debentures of a series, or thaf the omission to register any charge within
‘the time required by this Part or that the omission to give intimation to the

Registrar of the payment or satisfaction of a charge within the time required by -

this Part, or that the omission or mis-statement of any particular with respect to

any such charge, modification or issue of debentures of a series or with respect-

to any memorandum of satisfaction or other entry made in pursuance of section
~ 138 or section 139, was accidental or due to inad vertence or some other sufficient

cause or is not of a nature to pl'e_]udlCC the’ posntlon of credrtors or shareholders ’

of the company, or”

(b) that on other gr&mds it is Just and equrtable to grant rellef

may on the apphcatlon of the cohrpany or any person interested and on such terms

and conditions as it may seem to the Central Government just and expedient, direct

that the time for the filing of the particulars or for the registration of the charge or for
 the giving of intimation of payment or satisfaction shall be extended or, as the case
- may require, that the omission or mis-statement shall be rectified.

(2) The Central Govemment may make such order asto the costs of an application
under sub-section (/) as it thinks fit.

(€))] Where the Central Government extends the trme for the registration of a

charge, the order shall not prejudice any rights acquired in respect of the property v

concerned before the charge is actually reglstered ?

21 Insections 144 and 163 of the principal. Act for the words “Company Law Board”,

the words “Central Government” shal] be substituted.

67 (1) If default is made in holding an annual general meeting in accordance

with section 166, the Central Government may, notwithstanding anything contained in

this Act or in the articles of the company, on the application of any member of the
company, call, or direct the calling of, a general meeting of the company and give such
ancillary or consequentral directions as the Central Government thinks expedient in
relation to the calling, holding and conducting of the meeting.

Explanation—The directions that may be given under this sub-section may
include a direction that orie member of the company present in person or by proxy shall
be deemed to constitute a meeting.

(2) A general meeting held in pursuance of sub-section (/) shall, subject to any

directions of the Central Government, be deemed to be an annual general meeting of:

“the company:

‘Provided that in the case of revival and rehabrhtatron of sick industrial companies
under Chapter VIA, the provisions of this section shall have effect as if for the words
“Central Government”, the word “Tribunal”'had been substituted.’.

22. For section 167 of the prmcrpal Act the following section shall be substrtuted :
namely:— : .
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23. In section 168 of the principal Act, for the words “Central Government”, the words

" “Tribunal or the Central Government, as the case may be” shall be substituted.

24. For section 186 of the principal Act, the- followmg sectlon shall be substituted,

" namely:—

“186. (1) If for any reason it is impracticable to call a meeting of a company, other -
- than an annual general meeting, in any manner in which meetings of the company may
be called, or to hold or conduct the meeting of the company in the manner prescribed

by this Actor the articles, the Tribunal may, either ofits own motion or on the application

of any director of the company, or of any member of the company who would be -

entitled to vote at the meeting,—

(a) order a meetmg of the company to be called, held and conducted in
such ‘manner as the Trrbunal thinks fit; and

)] glve' such ancillary or consequential directions as the Tribunal thinks
expedient, including directions modifying or supplementing in relation to the
calling, holding and conducting of the meetmg, the operation of the provisions
of this Act and of the company’s articles. :

Explanation. ——The directions that may be given under this sub-section may .

include a direction that one member of the company present in person or by proxy shall
be deemed to constitute a meeting, ~ .

(2) Any meeting Called held and conducted in accordance with any such order
shall, for all purposes, be deemed tobea meetmg of the company duly called, held and
conducted.”. .

el

25, In sections 188 and 196 of the principal Act, for the words “Company Law Board”,

wherever they occur, the words “Central Government” shall be substituted..

26. In section 203 of the principal Act,—

(a) in sub-section (1), for the word “Court”, at both the places where it occurs,
the words “Court or the Tribunal, as the case may be” shall be substituted;

(®) in sub-section (2),—

(i) in clause (a), for the words “includes the Court by which he is convicted

. as 'well as any Court having jurisdiction to wind up”, the words “includes the

Court or the Tribunal by which he is convicted, as well as any Court or the
Tribunal having jurisdiction to wind up” shall be substituted;

(i) in clause (B), for the word “Court” the words “Court or the Tribunal”
shall be substltuted

(c) in sub-sections (3) and (4), for the words “Court having jurisdictionto wind
up a company”,.the words “Court or the Tribunal havrng _]urlsdlctlon to wind up a
company” shall be substltuted

(d) in sub- section (5), for the words “attention of the Court”, the words
“attention of the Court or the Tribunal, as the case may be,” shall be substituted.

27.In sectrons 2 19 and 225 of the prlncrpal Act, for the words “Company Law Board”,

wherever they occur, the words “Central Government” shall be substituted.
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28 In section 227 of the principal Act, in sub- sectron (3) after clause (f) the followrng
clause shall be inserted, namely:— D

“(2) ‘whether the cess payable under sectron 441A has been pard and if not, the
details of amount o6f cess not so paid.” :

- 29. In sections 235 and 236 of the prrncrpal Act for the words “Company Law Board”,
* wherever they occur, the word ““Tribunal™ shall be substrtuted

30. In section 237 of the principal Act, in cla_use (b), in the opening portion, for the
words “if in the opinion of the Company Law Board”, the words, “in its opinion or in the
opinion of the Tribunal” shali be substituted.

31. In section 241 of the principal Act, in sub section (2), in clause (dd), for the words ,

“‘Company Law Board”, the word “Tribunal” shali be substrtuted

* 32. In section 243 of the principal Act, for the word “Court”, at both the places where
it occurs, the word “Trlbunal” shall be substituted.

33. In sections 247, 250 251and 269 of the prmcrpal Act, for the words “Company Law

Board”, wherever they occur, the word “Tribunal” shall be’ _substltuted.

34, In‘section 284 of the principal Act, in sub-section (4), in the prov'is'o,for the words
“Company Law Board”, the words *Central Government” shall be substituted.
© 35.In sections 304 and 307 of the principal Act, for the words “Company Law Board”,
the words “Central Government or Tribunal, as the case may b be” shall be substltuted

36. In section 318 of the principal Act, in sub- section (3) in clause (d), for the words
“or subject to the supervision of the Court”, the words “order of the Tribunal” shall be
substrtuted ' : :

37. In section 349 of the principal Act, in sub- section (4), after clause (o), the following
clause shall be inserted, namely:—

“(p) amount paid as cess under section 441A b

38. In Part VI of the principal Act, in Chapter IVA for the words “Company Law
Board”; wherever they occur, the word “Tribunal”- shall be substrtuted
39. In section 391 ofthe prmcrpal Act,—

(a) for the word “Court”, wherever it occurs, the word “Trlbunal” shall be
substituted; "

(b) sub-section (7) shall be omitted;

(c) below sub-section (7) the portion beginning with the words “The provisions
of’ and endmg with the words “the application” shall be omitted.

40. For section 392 of the principal Act, the followmg section shall be substltuted
namely:— : , .

“392. (1) Where the Tribunal makes an order ander section 391 sanctioning & -

compromise or an arrangement in respect of a company, it——

(a) shall have power to supervrse the carrymg out of the compromise or
an arrangement; and ,

(b) may, at the time of making such order or at any time thereafter, give
such directions in regard to any matter or make such modifications in the
compromise or arrangement as it may consrder necessary for the proper workmg
of the compromise or arrangement
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2)1If the Tribunal aforesaid is satisfied that a compromise or an arrangement

sanctioned under section 391 cannot be worked satisfactorily with or without

modifications, it may, either on its own motion or on the application of any person -

interested in the affairs of the company, make an order winding up the company, and
such an order shall be deemed to be an order made under section 433 of this Act. -

(3) The provisions of this section shall, so far as may bé, also apply to a company

“in respect of which an order has been made before the commencement of the Companies

(Second Amendment) Act 2002 sanctioning a compromlse or an arrangement ”

‘41 In section 394 of the prmcrpal Act—

(a) for the word “Court”, wherever it occurs, the word “Trrbunal” shall be

substrtuted

(b) in the first proviso to sub-sectron (1), the words “the Company Law Board
-or” shall be omitted.

42. In sections 394A and 395 of the principal Act, for the word “Court”, wherever it
occurs, the word “Trlbunal” shall be substrtuted

43. In section 396 of the principal Act, for the words “Company Law Board” at both
the places where they occur, the word “Tribunal” shall be substituted.

44. In Part VI ofthe prmcrpal Act, in Chapter VI, for the words “Company Law Board”,

‘wherever they occur, the word “Tribunal” shall be substltuted

45, In section 410 of the principal Act,—

~ {(a) for the words “Company Law Board”, the word “Trrbuna]” shall be
substituted;

(b) for the words “or Board”, the words “or the Tribunal” shall be substituted.

46. For section 424 of the prrncrpal Act, the followmg section shall be substltuted

namely —

“424., The provisions of sections 421 to 423 shall apply tothe receiver of, orany -
“person appointed to manage, the property of a company, appointed by the Tribunal or
‘to any person appointed to manage, the property of a company under any powers

contained in an instrument, in like manner as they apply to a recelver appornted under'

any powers contamed in an instrument.”

L

47. After Part VI of the principal Act, the following Part shall be inserted, namely:-——
N ' ‘PARTVIA . B
REVlVAL AND REHABILITATION OF SICK INDUSTRIAL COMPANIES

424A. (1) Where an industrial company, has become a sick industrial company,
the Board of directors of such company shall make a reference to the Tribunal, and
prepare a scheme of its revival and rehabilitation and submit the same to the Tribunal
along with an application containing such particulars as may be prescribed, for
determination of the measures which may be adopted with respect to such company:

Provided that nothmg contamed in-this sub section shall apply to a Government

. company:

Provided further that a Government company may, wrth the prior approval of the
Central Govemment or a State Government, asthe case may be, make a reference to the
Tribunal in accordance with the provisions of this sub-section and thereafter all the
provisions.of this Act shall apply to such Governient company
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(2) The application under sub-section (1) shall be accompanied by a certificate
* from an auditor from a panel of auditors prepared by the Tribunal indicating—

(a) the reasons of the net worth of such company being fifty per cent. or
less than fifty per cent.; or

(b) the default in repayment of its debt making such company a srck
industrial company, e

as the case may be.

(3) Without prejudice to the provrsrons of sub-section (1) the Central
Government or the Reserve Bank of India or a State Government or a public financial
institution or a State level institution or a scheduled bank may, if it has sufficient
reasons to believe that any industrial company has become, for the purposes of this
Act, a sick industrial company, make a reference in respect of such company to the

- Tribunal for determination of the measures which may be adopted with respect to such
company:

. Provided that a reference shall not be made under this sub- sectron in respect of
any industrial company by— :

(a) the- Government of any State unless all or any of the industrial
undertakings belonging to such company are situated in such State;

(b) a public financial institution or a State level institution or a scheduled
bank unless it has, by reason of any financial assistance or obligation rendered
by it, or undertaken by it, wrth respect to such company, an interest in such
company.

(4) A reference under sub-section (1) or sub-section (3) shall be made to the
_Tribunal within a period of one hundred and eighty days from the date on which-the
Board of directors of the company or the Central Government or the Reserve Bank of
India or a State Government or a public financial institution or a State level institution
or a scheduled bank, as the case may be, come to know; of the relevant facts giving rise

' to.causes of such reference or within sixty days of final adoption of accounts whichever
is earlier. - :

o) The Tribunal may, on recelpt of a reference under sub-section (/), pass an
order as to whether a company in respect of which a reference has been made has
become a sick industrial company and such order shall be final.

424B. (1) The Tribunal may make such inquiry as it may deem fit for determining - Inquiry into
~ whether any industtial company has become a sick industrial company— working of

sick industrial
(a) upon recerpt ofa reference with respect to such company under section  companies.

424A; or

(b) upon information _received'with respect to such company or upon its
“own knowledge asto the financial condition of the company. -

(2) The Tribunal may, if it deems necessary or expedient so to do for the
-expeditious disposa‘l of an inquiry under sub-section (1), require by order any operating
agency to enquire into the scheme for revival and make a report with respect to such
matters as may be speclfred in the order.

(3) The operating agency shall complete its inquiry as expedrtlously as possible
and. submit its report to the Tribunal within twenty—one days from the date of such
order ‘ : ' :

‘Provided that the Tribunal may extend the sard perlod to forty days for reasons
to be recorded in writing for such extensron

{4) The Tribunal’ shall conclude its inquiry as expeditiously as possible and
pass final orders in the proceedings within sixty days from the commencement of the
mqurry : .

Provided that the Tribunal may extend the said period to mnety days for reasons
to be recorded in wrrtrng for such extension. : '
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~Explanation.—For the purposes of this sub-section, an inquiry shall be deemed
to have commenced upon the receipt by the Tribunal of any reference or information or
upon its own knowledge reduced to writing by the Tribunal.

(5) Where the Tribunal deems it fit to make an inquiry or.to cause an inquiry to
be made into any industrial company under sub-section (1) or, as the case may be,
under sub-section (2), it may appoint one or more persons who possess knowledge,
experience and expertise in management and control of the affairs of any other company
to be a special director or special directors on the board of such industrial company on
such terms and condltlons as may be prescribed for safeguarding its financial and

~ other interests or in the publlc interest,

(6) The speclal -director or speclal directors appointed under. sub-section (5)
shall submit a report to the Tribunal within sixty days from the date of appointment of
such director or directors, about the state of affairs of the company in respect of which

_reference has been made under sub-section (1) and such special director or directors

shall have all the powers of a director of a company under this Act necessary for
discharge of his or their dutles. :

@) The Tribunal may issue such directions to a special directog,appointed under
sub-section (5) as it may deem necessary or expedient for proper dlscharge of his
dutles : :

(8) The appointment of a special dlrector referred to in sub section (5) shall be
Valld and effective notwithstanding anything to the contrary contained in any other
provisions of this Act or in-any other law for the time being in force or in the memorandum
and articles of association or any other instrument relating to the industrial company,

and any provision regarding share qualification, age limit, number of directorships,
* removal from office of directors and suich like conditions contained in any such law or

instrument aforesaid, shall not apply to any special dlrector ot directors appointed by

~ the Tribunal.

9 Any speclal director appomted under sub-section (5), shall—

(a) hold ofﬁce during the pleasure of the Tribunal and may be removed or
substituted by any person by order of the Tribunal;

() not incur any obligation or liability by reason only of his belng a
 director or for anything done or omitted to be done in good faith in the discharge
.of his duties as a director or anything in relation thereto;

(c) not be liable to retirement by rotation and shall not be
taken lnto account for computlng the number of directors liable to such
retlrement

(d) not be liable to be prosecuted under any law for anythmg done or

omltted to be done in good faith in the dlscharge of his duties in relation to the-

sick industrial company. _
424C () If after making an inquiry under section 424B, the Tribunal is satisfied

‘that a company-has become a sick industrial company, the Tribunal shall, after
considering all the relevant facts and circumstances of the case, decide, as .soon as

may be, by an order in writing, whether it is practicable for the company to make its net
worth exceed the accumulated losses or make the repayment of its debts referred to in

- clause (4) of sub-section (2) of section 424A within a reasonable time.

(2) If the Tnbunal decides under sub-section (/ ) that it is practlcable for a sick
industrial company to make its niet worth exceed the accumulated losses or pay its debt
referred to in'that sub-séction within a reasonable time, the Tribunal shall, by order in
writing and subJect to such restrictions or conditions as may be specified in the order,

give such time to the company as it may deem fit to make its net worth exceed the
accumulated losses or make repayment of the debts '




{

0r2003] - Companies (Second Amendment) ' 71

(3) If the Tribunal decides under sub-section (/) that it is not praéticable
for-a sick industrial company to make its net worth exceed the accumulated -
losses or make the repayment of its debts referred to in clause (b) of sub-section .
(2) of section 424 A, within a reasonable time and that it is necessary or expedient '
in the public interest to adopt all or any of the measures specified in section’

. 424D in relation to the said company it may, as soon as may be, by order in
writing, direct any operating agency specified in the order to prepare, having
regard to such guidelines as may be specified in the order, a scheme providing

~ for such measures in relation to such company.

* (4) The Tribunal may,—

(a) if any of the restrictions or conditions specified in an order made under .
sub-section (2) are not complied with by the company concerned, or if the
company fails to revive in pursuance of the said order, review such order on a
reference in that behalf from any agency referred to in sub-section (3) of section
424A or on its own motion and pass a-fresh order in respect of such company

o under sub-section (3); . e, ,

(b) if the operating agency speclﬁed in an order made under sub-section
(3) makes a submission in that behalf, review such order and modify the order in
such manner as it may deem appropriate.

424D. (1) Where an order i is made under sub-sectron (3) of section 424C in Preparation
~relation to any sick industrial company, the operating agency-specified in the order and sanction
~ shall prepare as expeditiously as possible and ordinarily within a perrod of sixty days of schemes.
- from the date of such order, having regard to the guidelines framed by the Reserve
- Bank of India in this behalf; a scheme with respect to such company provrdmg for any
one or more of thé followmg measures, namely:—

(a) the financial reconstruction of such mdustrlal company,

(b) the proper management of such industrial company by change in, or
' take over of, the management of such industrial company,

b (c) the amalgamation of—

(x) such industrial company wrth \ -other company; or

" (ii) any other company with siich i k
this section, in the case of sub-claus 5
case of sub-clause (ii), such mdustrml;

company”),

ial company (hereafter in
ther company, and in the
referred to as “transferee-

(d) the sale or lease of a part or whole f--any,'industrial Lindertaking of
© such industrial company;

{e) the rationalisation of managenal personnel supervrsory staff and
' workmen in accordance with law; .

() such other preventlve ameliorative and remedlal measures as may be
: approprlate,

() repayrnent of debt;

(h) such’ incidental, consequential or supplemental measures as may be
'necessary or expedient in connection with or for the purposes of the measures
specified in clauses (a) to (g):

* Provided that the Tribunal may extend the said period of srxty days to ninety
» days for reasons to be. recorded in writing for such extension.

* (2) The scheme referred to in sub-section (1) may provrde fo

y ) one or more
" of the following, namely — : :
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(a) the constitution, name and registered office, the capital, asséts,
powers, rights, interests, authorities and privileges, duties and obligations
of the sick industrial company or, as the case may be, of the transferee

" company;

(b) the transfer to the transferee company of the business, properties,
assets and liabilities of the sick industrial company on such terms and conditions
as may be specrﬁed in the scheme;

(c) any change in the Board of directors, or the appomtment of a new

Board of directors, of the sick industrial company and the authority by whom,
the' manner in which and the other terms and conditions on which, such change
or appointment.shall be made and in the case of appointment of a new Board of

- directors or of any director, the period for which such’ appointment shall be

made;

{d) the alteration of the memorandum or articles of assocratron of the sick
industrial company or, as the case may be, of the transferee company

- for the purpose of altermg thé capital structure thereof, or for such other

purposes as may be necessary to grve effect to the reconstruction or
amalgamation; ' : '

‘(e) the continuation by or against the sick industrial ‘company or, as the
case may be, the transferee company of any action or other legal proceeding

pending agamst the sick industrial company immediately before the date of the
order made under sub-section (3) of sectron 424C;

() the reduction of the interest or rights which the shareholders have in

the sick industrial company to such extent as the Tribunal considers necessary

in the interests of the reconstruction, revival or rehabilitation or repayment of
debts of such sick industrial company or for the mamtenance of the business of

such mdustrlal company;

(g) the allotment to the shareholders of the srck mdustrral company, of

~ shares in such company or, as the case may be, in the transferee company and

where any shareholder claims payment in cash and not allotment of shares, or
where it is not possible to allot shares to any shareholder, the payment of cash
to those shareholders in full satrsfactron of their claims—

(1) in respect of their interest in shares in the srck mdustrral company
before its reconstruction or amalgamatlon or

(i) where such interest has been reduced under clause (/) in respect
of their interest in shares as so reduced;

(h) any other terms and conditions for the reconstruction or amalgamatron
of the sick industrial company,

, (i) sale of the industrial undertaking of the sick industrial company free g
- from all encumbrances and all liabilities of the company or other such

encumbrances and liabilities as may be specified, to any person, including a co-

‘operative society formed by the employees of such undertakmg and fixing of

reserve price for such sale;

() lease of the industrial undertaking of the sick industrial company to any

. person, including a co- operatlve socrety ‘formed by the employees of such

undertakmg, ‘ - ) _
‘ (k) method of sale of assets of the industrial undertakiné of the sick

_industrial company such as by public auction or by inviting tenders or
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in any other manner as may be specified and for the manner of publicity
therefor; ) .

(/) issue of the shares in the sick industrial cornpany at the face value or at

the intrinsic value which may be at discount value or such other value as may be

specified to'any industrial company or any person including the executrves and
employees of such sick industrial company;

(m) such incidental, consequential and supplemental matters as may be

necessary to secure that the reconstruction or amalgamation or other measures |

mentioned in the scheme are fully and effectively carried out.

(3)(@) The scheme prepared by the operating agency shall be examined by the
Tribunal and a copy of the scheme with modification, if any, made by the Tribunal shall

be sent, in draft, to the sick industrial company and the operating agency and in the

case of amalgamation, also to any other company concerned, and the Tribunal may

. publish or cause to be published the draft scheme in brief in such daily néwspapers as

the Tribunal may consider necessary, for suggestions and objections, if any, within

‘ such period as the Tribunal may specify.

(b) The complete draft scheme shall be kept at the place where registered office
of the company is situated or at such places as mentioned in the advertisement.

(c) The Tribunal may make such modifications, if any, in the draft scheme as it
may consider necessary in the light of the suggestlons and objections received from
the sick industrial company and the operating agency and also from the transferee

company and any other company concerned in the amalgamation-and from any

shareholder or any creditors or employees of such companies:

_ Provided that where the scheme relates to amalgamatron ‘the said scheme shall

be laid before-the company other than the sick industrial company in the general
meeting for the approval of the scheme by its shareholders-and ro 'such
scheme shall be proceeded with unless it has been approved, with or without
modification, by a special resolution passed by the shareholders of the transferee
company :

(4) The scheme may thereafter be sanctioned, within sixty days by the Tribunal
(hereinafter referred to as the sanctioned scheme) and shall come into force on such

- date as the Tribunal may specrfy in this behalf:

Provided that the Tribunal may extend the said perrod of sixty days to ninety
days for reasons to be recorded in writing for such extension: .

Provided further that dlfferent dates may be specified for different provisions of .

the scheme.

(5) The Tribunal may, on the recommendanons of the operating agency or
otherwise, review any sanctioned scheme and make such modifications as itmay deem

fit or may by order in writing direct any operating agency specified in the order, having
-regard to such guidelines including the guidelines framed by the Reserve Bank of

India in this behalf in order to prepare a fresh scheme providing for such measures as
the operating agency may consrder necessary.

(6) When a fresh scheme is prepared under sub-section (5); the provisions of

suh—sectrons (3) and (4) shall apply in relation thereto as they apply to in relation to

a scheme prepared under s_ub-section (1).

(7) Where a sanctioned scheme provides for the transfer of any property or
liability of the sick industrial company in favour-of any other company or person or

. where such scheme provides for the transfer of any property or liability of any other
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company or person in favour of the sick industrial-company, then, by virtue of, and to
the extent provided in, the scheme, on and from the date of coming into operation of
the sanctioned scheme or any provision thereof, the property shall be transferred to,
and vest in, and the liability shall become the liability of, such-other company or

person or, as the case may be, the sick industrial company.

(8) The sanction accorded by the Tribunal under sub-section (4) shall be v

coriclusive evidence that all the requirements of this scheme relating to the
reconstruction or amalgamation, or-any other measure specrﬁed therein have been

complied with and a copy of the sanctioned scheme certified in writing by an officer of
_ the Tribunal to be a true copy thereof, shall, in all legal proceedmgs (whether in appeal

or otherwise), be admitted as evidence.

(9) A copy of the sanctioned scheme referred to in sub-section (8) shall be filed
with the Registrar within the prescribed time by the company in respect of which such
scheme relates. ~ ' '

(10) On and from the date of the coming into operation of the sanctrqned scheme

~ or any provision thereof, the scheme or such provision shall be binding on the sick

industrial company and the transferee company or, as the case may be, the other
company and-also on the shareholders, creditors and guarantors and employees of the
said companies. ‘ :

(M ) The creditors of a sick industrial company may also prepare a scheme for .

revrvpl “or rehabilitation of such srck industrial company and submlt the same to the
Trrbt{nal for its sanction:

" Provided that no scheme shall be submltted by the credltors to-the Trrbunal :

unless such scheme has been approved by at least three- fourth in value of creditors
of the sick industrial company. '

(12) All the provisions relating to the preparation of scheme by the operatmg
agency and sanction of such scheme by the Tribunal shall, as far as may be, apply to
the schenie refetred to in sub-section (11)..

(13) The scheme referred to in sub-section (/1) if sanctloned by the Tr|bunal '

shall be binding on all the creditors and on other concérned.

(14) If any difficulty arises in giving effect to the provisions of the sanctioned
scheme, the Tribunal may, on the recommendation of the operating agency or otherwise,
by order, do anything, not inconsistent with such provisions, which appears to it to be
necessary or expedient for the purpose of removing the difficulty.

~ (15) The Tribunal may, if it deems necessary or expedlent so to do, by order in

v writing, direct any operating agency specified in the order to implement a sanctioned

scheme with such terms and conditions and in relation to the sick mdustrral company
as may be specified in the order.

(16) Where the whole of the undertaking of the sick industrial company is sold
under a sanctioned scheme, the Tribunal may distribute the sale proceeds to the
parties entitled thereto in accordance with the provisions of section 529A and other
provisions of this Act. ‘

~(17) The Tribunal may monitor periodically the |mplementat|on of the sanctioned

424E. (1) Where the scheme relates to preventive, ameliorative, remedial and

other measures with respect to the sick industrial company, the scheme may provide

for financial assistance by way of loans, advances or guarantees or reliefs or concessions

or sacrifices from the Central Government, a State Government, any scheduled bank or
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other bank, a public financial institution or State level institution or any institution or

other authonty (any Government, bank; institution or other authority required by a
scheme to provide for such financial assistance being | hereafter in this section referred
to as the person required by the scheme to provide financial assistance) to the sick
1ndustr1al company. '

(2) Every scheme referred to in sub-section (1) shall be circulated to every
person required by the scheme to provide financial assistance for his consent within a
period of sixty days from the date of such circulation or within such further period, not
exceeding sixty days, as may be allowed by the Tribunal, and. if no consent is

received wrthln such period or further period, it shall be deemed that consent has been

- given.

(3) Where in respect of any scheme the consent referred to in sub-section (2) is
given byevery person required by the scheme to provide financial assistance, the
Tribunal may, as soon as may be, sanction the scheme and on and from the date of
such sanction the scheme shall be binding on all concerned.

(4) On the sanction of the|scheme under sub-section (3), the financial

institutions and the banks required to provide financial assistance, shall designate ..

by mutual agreement a financial institution and a bank from amongst themselves
which shall be responsible to disburse financial assistance by way of loans or
advances or guarantees or reliefs or concessions or sacrifices agreed to be provided

or granted under the scheme on behalf of all ﬁnanclal mstltutlons and banks
concerned. : '

NS

(5) The fi nancial institution and the bank desrgnated under sub-sectlon (4)

- shall forthwith proceed to release the financial assistance to the sick industrial company -

in fulfilment of the requlrement in this regard. -

(6) Where in respect of any scheme consent under sub-sectlon (2)is not given
by any person required by the scheme to provide financial assistance, the Tribunal

may adopt such other measures, 1ncludmg the wmdmg up of the sick industrial company,
as it may deem fit. ,

424F. (1) At any time before  completion of the i mqulry under section 424B, the

sick industrial company or the Central Government or the Reserve Bank of India or a
~Staté Government or a publlc financial institution or a State level institution or ‘a
scheduled bank or.any other institution, bank or authorlty providing or intending to
provide any financial assistance by way of loans or advances or guarantees or reliefs,

- or concessions to such industrial company may make an apphcatlon to the Tribunal—

) (a) agreelng to an arrangement for contmumg the operations of the sick
" industrial company; or :

(b) suggestlng a scheme for the financial reconstructlon of the sick

: mdustrlal company

: (2) The Tribunal may, within sixty days of the receipt of the appllcatlon under
, sub-sectlon (I), pass such orders thereon as it may deem fit,

424G, a Where the Tribunal, after making inquiry under section 424B and after
consrderatlon of all the relevant facts and circumstances and after giving an opportunity
_of being heard to all concerned parties, is of the opinion that the sick industrigl company
is not likely to make its net worth exceed the accumulated losses within a reasonable

7 time whlle meetmg allits fi nanclal obllgatlons and that the company as a result thereof _

‘isnot likely to become. viable in future and that it is just and equitable that the company
should be wound up, it may record its fmdmgs and order winding up of the company.

Arrangement l1
for continuing - |
operations, '
etc., during

“inquiry. o

Winding up of
sick industrial
company.
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(2) For the purpose of winding up of the sick industrial company, the Tribunal
may appoint any officer of the operating agency, if the operating agency gives its
consent, as the quurdator of such industrial company and the officer so appointed

shall for the purpose of the winding up of such sick industrial
~ company, be deemed to be, and have all the powers of; the official liquidator under this
- Act.

(3) Notwithstanding anything contained in sub-section (2), the Tribunal may

~ cause to be sold the assets of the sick industrial company in such manner as it may
deem fit and pass orders for distribution in accordance w1th the provisions of section

529A and other provisions of this Act.
(4) Without pre_]udlce to the other provisions contained in this Act, the wmdrng

. up of a company shall, as far as may be, concluded within one year from the date of the
order made under sub-section (7).

424H, Where for the proper discharge of the functions ofthe Tribunal under this
Part, the circumstances so require, the Trlbunal may, through any operating agency,
cause to be prepared— :

(a) with respect to a company a complete inventory of—
(i all assets and liabilities of whatever nature;

(i) all books of account registers, maps, plans, records, documents
of title or ownership of property and all other documents of whatever
nature relatmg thereto;

(b)a list of shareholders and a list of creditors showing separately in the
- list of creditors, the secured creditors and’ unsecured creditors;

. (c) a valuation report in respect of the shares and assets in order to arrive '
" atthe reserve price for the sale of a part or whole of the industrial undertaking of
the company or for fixation of the lease rent or share exchange ratio;
(d) ‘an estimate ofreserve price, lease rent or share exchange ratio;
 (e) proforma accounts, where no up-to-date audited accounts are available.
424-1, The Tribunal may, if it is of the opinion, that any direction is necessary in the

interest of the sick industrial company or creditors or shareholders or in the public -
interest, by order, direct such company not to dispose of, except with the prior approval

of the Tribunal, any of its assets during the period of inquiry under section 424B or - .

during the period of preparation or consideration of the scheme under section 424C.

424].On recelpgof reference under section 4244, the Tribunal may call for any
periodic information from the company as to the steps taken by the company to make

‘its net worth exceed the accumulated losses or to make repayment of its debts referred
" to in'that sectron as the case may be, and the company shall furnish such information.

424K. (1) If, in the course of scrutiny or implementation of any scheme or proposal,
itappears to the Tribunal that any person who has taken part in the promotion, formation

or management of the sick industrial company or its undertaking, including any pastor -

present dlrector manager or officer or employee of the sick industrial company—

(a) has mrsapphed or retained, or become llable or accountable for, any
money or property of the sick industrial company; or

(b) has been guilty of any misfeasance, malfeasanpe or non-feasance of
breach of trust in relatlon to the s1ck industrial company,.

" the Tribunal may, by order, direct him to repay or restore the money or property or any

part thereof; with or without interest, as it thinks just, or to contribute such sum'to the
assets of the sick industrial company or the other person entrtled thereto by way of
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compensation in respect of the mrsapphcatron retamer, misfeasance or breach of trust
- as the Tribunal thinks just, and also report the matter to the Central Govemmeht for
any other action which that Government may deem fit.

(2) If the Tribunal is satisfied on the basis of the information and evidence in its
possession with respect to any person. who is or was a director or an officer or other
employee of the sick industrial company, that such person by himself or along with
others had diverted the funds or other property of such company for any purpose

- other than a bona fide purpose of the company or had managed the affairs of the
~ company in a manner highly detrimental to the interests of the company, the Tribunal
~ shall by order, direct the public financial institutions, scheduled banks and State level
institutions not to provide, during a period of ten years from the date of the order, any

financial assistance to such person or any firm of which such person is a partner or any
company or other body corporate of whrch such person is a director (by whatéver

name called).

3) No order shall be made by the Tnbunal under this section against any
person unless such person has been given an opportunity for making his submissions.

(4) This section shall apply notwrthstandmg that the matter is one for which the
person may be criminally liable.

424L. (1) Whoever violates the provisions of this Part or any scheme, or any
order, of the Tribunal or the Appellate Tribunal or makes a false statement or gives
false evidence to the Tribunal or the Appellate Tribunal, and attempts to tamper the
records of reference or appeal filed under this Act, he shall be punishable with simple

imprisonment for a term which may extend to three years or shall be Ilable to fine not
- exceeding ten lakh rupees.

@) No court shall take cogmzance of any offence under sub-sectlon (1) except .

on a complaint in writing of an officer of the Tribunal or the Appellate Tribunal or any
officer of the Central Government authorised by it or any officer of an operating
~ agency as may be authorised ii this behalf by the Tribunal or the Appellate Tribunal,

as the case may be.’. -
' 48 In section 425 of the prmcrpal Act, in sub-sectlon (I )—
(¥) in clause (a), for the word “Court”,  the word “Tribunal” shall be substltuted
(i) in clause (b),.the word “or” occurring at the end shall be omitted,;

(iii) clause (c) shall be omitted. -

49, In sectlons 426 and 427 of the principal Act, for the word “Court” the word

“Tribunal” shall be substituted.

50. In the heading and sub-heading before section 433 of the prmcnpal Act for the

word “Court”, the word “’I‘rlbunal” shall be substltuted

s1. For section 433 of the principal Act the followmg section shall be substltuted :

namely:—

“433.A company may be wound up by the Tribunal, —

, (a) if the company has, by speclal resolution, resolved that the company
~ be wound up by the Tribunal;

@) if default i is made in delivermg the statutory report to the’ Reglstrar or
in holding the statutory meeting; :

Penalty. for
certain .
offences.

Amendment of
section 425,

Amendmeiht of
sections 426
and 427.

Amendment of
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before section
433,
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(c) if the company does not commence its business within a year from its
- mcorporatlon or suspends its busmess for a whole year;

(d) if the number of members is reduced, in the case of a public company,
below seven, and in the case of a private company, below two;

(e) if the company is unable to pay its debts;

@) if the Trlbunal is of the opinion that it is Just. and equltable that the
. company should be wound ‘up;

(g) ifthe company has made a default in filing with the Registrar its balance
sheet ‘and profit and loss account or annual return for any five consecutive
financial years;

(h) if the company has acted agamst the interests of the sovereignty and
integrity of India, the security of the State, frrendly relations with foreign States,
public order, decency or morality; :

(9) if the Tribunal is of the opinion that the company should be wound up
under the circumstances specified in section 424G:

Provided that the Tribunal shall make an order for winding up ofacompany
_ . under clause (%) on application made by the Central Government or a State

. Government.”.
Amendment of 52, In section 434 of the principal Act, in sub-sectron ()~
section 434.
ecton (i) in clause (a), for.the words “five hundred rupees”, the words “one lakh
rupees”- shall be substituted; o
. @) in clause (b), for the words “any Court”, the words “any Court or Tribunal”
shall be substituted; ‘ : :
" (i) in clause (¢), for the word “Court”, at both the places where it oceurs, the
word “Trlbunal” shall be substituted. : ,
Omission of - 53. Heading occumng before section 435 and sectlons 43510438 of the prmclpal Act

heading before’ - shall be omitted. -
section 435 and :
sections 435 to

438.
Amendment of 54.In section 439 of the prmclpal Act,— ,
section 439. (#) for the word “Court” wherever it occurs, the word “Tribunal” shall be
substituted; ; ‘
(i) in sub-section (1), aﬁer clause o, the following clause shall be inserted,
namely:— :
“(g) in a case ‘falling under clause (h) of section 433, by the Central
Government or a State Government;’
(#ii) in sub-section (5), for the word, brackets and letter “and ()9” -the brackets
letters and word “(f) and (g)” shall be substituted.
V]nserﬁ(,n of 55. After section 439 of the principal Act, the following section shall be inserted,
* new section namely.—
439A. S :
Statement of * . “439A (1) Every company shall file wnth the Tribunal a statement of its affairs
affairs tobe - "along w1th the petition for winding up.
filed on :
winding up of - (2) ‘Where a company opposes a petmon for its wmdmg up, 1t shall file with the
a company. - Tribunal a statement of its affairs. -

(3) The statement of affairs referred o in sub-sectlon (1) or sub-sectlon )
shall be accompamed by — ,




oF2003]

Companies (Second Amendment) 79

(a) the last known addresses of all. directors and company secretary of

such company; ,
(b) the details of locatron of assets of the company and therr value;
{c) the details bf all debtors and creditors with their complete addresses;

(d) the details of workmen and other employees and any amount
outstanding to them;

(e) such other details as the Tribunal may direct.”

56. For sectrons 440 and 441 of the prmcrpa] Act, the fo]lowmg sections shall be
substituted, namely:— ,

"440 (1) Where a company is being wound up voluntarily, a petrtron for rts
winding up by the Tribunal may be presented by —

(a) any person authorised to do so under section 439 ‘or
(b) the Official quurdator '

(2) The Tribunal shall not make a wmdrng up order on a petition presented to it
“under sub-section (7), unless it is satisfied that the voluntary winding up cannot be

continued with due regard to the interests of the creditors or contributories or both

441. (1) Where, before the presentation of a petition for the winding up of a
company by the Tribunal, a resolution has been passed by the company for voluntary
winding up, the winding up of the company shall be deemed to have commenced at the
time of the passing of the resolution, and unless the Tribunal, on proof of fraud or
mistake; thinks fit to direct otherwise, all proceedings taken in the voluntary winding
up shall be deemed to have been validly taken. -

(2) In any other case, the winding up of a company by the Tribunal shall be deemed
to commence at the time of the presentation of the petition for the winding up.”

57.'After section 441 of the pri_ncipal Act, the following shall be inserted, namely:—

"Lévy by way of cess and formation of Rehabiilitation'and Revival F und
4414, (1) There shall be levied and collected, for the purposes of rehabilitation or
revival or protection of assets of the sick industrial company, a levy by way of cess at
- such rate not less than 0.005 per cent. and not more than 0.1 per cent. on the value of

annual turnover of every company or its annual gross receipt, whrchever is'more as the
Central Government may, from time to time, specify by notification inthe Official Gazette.

(2) Every company shall pay to the Central Government the cess referred to-in
sub-section (]) within three months from the close of every financial year.

(3) Every company shall furnish, in such form as r{nay be prescribed, to the
Central Government and the Tribunal the details of its turnover and gross recerpts with
-payment of cess under sub-section (7).

(4) The Central Government may, by rules made in this behalf, specify the manner
" in which the cess shall be paid under sub-section (2).

441B. The proceeds of the cess levied and collected under section 441A shall
firstbe credrted to the Consolidated Fund of India and the Central Government may, if
Parliament by appropriation made by law in this behalf so provides, pay to the Tribunal,
from time to time, out of such proceeds (after deductmg the cost of collection), such
sums of money as it may think fit for bemg utrlrsed for the purposes of the Fund.

441C (1) There shall be formed for the purposes of rehabilitation or revival or

protéction of assets of a sick industrial company, a Fund to be called the Rehabrhtatron
and Revrval Fund.

Substitution of
new sections
for sections
440 and 441.-

Right to
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. winding up
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'(2) There shall be credited to the Fund —
(a) all amounts paid under section 441B

i (b) any amount given as grants by the Central Govemment for the purposes
.of this Fund, . _

(c) any amount given to the Fund from any other source;
(d) any income from investment of the amount in the Fund;
(e) amount refunded by the company under section 441G.
441D. The Fund shall be applied by the Tribunal for the purpose of—

(@) maklng interim payment of workmen’s dues. pendmg the revival or
rehabilitation of the sick industrial company; or

(b) payment of workmen’s dues due to the workmen, referred to in sub-
~ section (3) of section 529, of the sick industrial company; or

(c) protection of assets of sick industrial company; or
(d) revival of rehabilitation of sick industrial company;
which in the opinior‘i of the Tribunal are necessary or. eXpedient for the said purposes.

" 441E. The Central Government or Tribunal may require any company to furnish
for the purposes of rehabilitation or revival or-protection of assets of sick industrial
companies, such statistical and other mformatlon in such form and within such penod
as may be prescribed.

441F. (1) If any cess payable by a company under section 441A is not paid in

- accordance with the provisions of that section, it shall be deemed to be in arrears and
v the same shall be recovered by the Tribunal in such manner as may be,prescnbed

(2) The Tribunal may, after such inquiry as it deems fit, impose on the company,
which is in arrears  under sub-section (]), a penalty not exceedmg ten times the
amount in arrears:

--Provided that before imposing: such penalty, such company shall be given a
reasonable opportunity of being heard, and if, after such hearing, the Tribunal is
satisfied that the default was for any good and suff cient reason, no penalty shall be
imposed under this sub-section,

441G. (1) Where the fund has been applred by the Tribunal for any of the purposes

- specified in clauses (a) to (d) of section 441D, such amount of fund shall be recovered
from the company after its revival or rehabilitation or out of sale proceeds of its assets
after discharging the statutory liabilities and payment of dues to creditors.

() The amount referred to in sub-section (/) shall be recovered in the manner as

,‘ the Trrbunal may direct.”.

58. In the heading before section 442 of the prmcrpal Act, for the word “Court” the

section 442. word “Trlbunal” shall be substltuted

Omission of
section 442,

Substitution of

59 Sectron 442 of the prrncrpal Act shall be omltted

60. For’ sections 443 and 444 of the prmclpal Act the followmg sectlons shall be

" - new sections’ ~ substituted, namely:—

for sections
443 and 444,

Power of
Tribunal on
hearing -
petition.

- “443 ) On hearmg a wmdmg up petition, the Trlbunal may—
" (a) dismiss it, with or without costs; or
(b) adjourn the hearing condltlonally or unconditionaily; or
(c) make any interim order that it thinks ﬂt or

(d) make an order for winding uip. the company wrth or wrthout costs or
- any other order that it thinks fit: ' . '

Provided that the Tribunal ‘shall not refuse to make a wmdmg up order

“on the ground only that the assets of the company have been mortgaged to
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-an amount equal to or in excess of those assets, or that the company has no
assets.

(2) Where the. petition is presented onthe ground that it is just and equitable
that the company should be wound up, the Tribunal may refuse to make an order of
winding up, if it is of the opinion that some other remedy is avallable to the petitioners

and that they are acting unfeasonably in seekmg to have the company wound up »

instead of pursumg that other remedy.

(3) Where the petition is presented on  the ground of default in delivering the

~ statutory report to the Registrar, or in holding the statutory meeting, the Tribunal
- may— .

(a) instead of making a winding up order, direct that the statutory report
shall be delivered or that a meeting shall be held; and t

b order the costs to be paid by any persons who in the opmion of the
Tribunal, are responsible for the default :

444. Where the Tribunal makes an order for the wmdmg up of the company, the

Tribunal, shall within a period not exceeding two weeks from the date of passing of the
order, cause intimation thereofto be sent to the Official Liquidator and the Registrar.”,

61.1n section 446 of the principal Act,—

B

{a) in sub section (/), for the word “C‘ourt” at both thc places where it occurs,

the word “Tribunal” shall be substituted;

, (b) in sub-section (2), for the words “The court which is. wmdmg up the
company”, the words “The Tribunal” shall be substituted;

(c) sub-section (3) shall be omitted.

62. After section 446 of the prmcrpal Act, the followmg section shall be inserted,

namely:—

LY

. 63. For section 448 of the principal Act the following section shall be substituted

“446A. The directors and other officers of every company shall ensure that

‘books of account of the company are completed and audited up to date of winding up

order made by the Tribunal and submitted to it at the cost of the company, failing

. which such directors and officers shall be liable for punishment for a term not exceeding

one year and a fine for an amount not exceedmg one lakh rupees »

" namely:—

‘448, (1) For the purpoSes of this Act, so far as it relates to the winding up of a
company by the Tribunal, there shall be an Official Liquidator who——

(a) may be appomted from a panel of professional firms of chartered
accountants, advocates, company secretaries, costs and works accountants or

firms having a combination of these professions, which. the Central Government
shall constitute for the Tribunal; or .

(b) may be a body corporate consisting of such’ professionals as may be
’ approved by the Central Government ﬁ'om timc to time; or '

-{c) may be a whole-time ora part-time ofﬁcer appomted by the Central -

Govemment

Order for
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Provrded that, before appointing the Official Liquidator, the Tnbunal may give

_ due regard to the views or opinion of the securéd creditors and workmen.

{2) The terms and conditions for the appolntment of the Official quuldator and

the remuneration payable to him'shall be— - -."

(2 approved by the I‘nbunal for those appomted under clauses (a) and
' (b) of sub-section (. 1), subject to a maximum remuneration of five per cent. of the
value of debt recovered’ and realisation of sale of assets

(b) approved by the Central Government for those appomted under clause
(c) of sub-section (7) in accordance with the rules made by it in thrs behalf.

(3) Where the Official quuldator is an officer app_omted by the Central

‘ Government under clause ‘(c) of sub-section (I), the' Central Government may also

appoint, if considered necessary, one or more Deputy Official Liquidators or Assistant
Official Liquidators to assist the Ofﬂcxal Liquidator in the dlscharge of his functions,
and the terms and conditions for the appointment of such Official Liquidators and the
remuneration payable to them shall also be in accordance with the rules made by the

. Central Government.

(4) All references to the “Off cral Liquidator” in this Act shall be construed as
reference to the Official Liquidator specified in sub-section (1), or .to the Deputy
Official Liquidator or Assistant Official Liquidator r referred to in sub-section (3) as the
case may be. :

(5 ) The amount of the remuneratron payable shall—— .
“(a) form part of the wmdmg up order made by the Tribunal; |

() be treated as first charge on the realisation of the assets and be paid to
the Ofﬂcral Liquidator or to the Central Government, as the case may be

~ (6) The Offrcral ‘Liquidator shall conduct proreedmg,s in the wmdmg up of a
company and perform such dutres in reference thereto as the Tribunal may specify in

’ _thrs behalf

Provided that the Trlbunal may — - '

(a) transfer the work assrgned from one Offlcral L\quldator to another
Offrcral quuxdator for the reasons to be recorded in wrltmg,\ R :

(b) remove the Offlcral quurdator on su‘ffcrent cause bemg shown

(c) proceed against. the Official quurdator for professnonal mrsconduct

64. In section 450 ofthe principal Act, for the word “Court” wherever it occurs, the
- word “Tribunal” shall be substrtuted :

6. In section 451 of 'the principal Act—

S substituted;

(b)in ) sub-section (2), for the'words “Oﬁ'rcral quurdator’l the wordsl‘ brackets,

‘letter and figures “the Official quurdatorrgferred toin. clause (c) of sub-sectron (I)of
. section 448” shall be substituted.

66 In sections 453 10456 of the prmcrpalAct, for the word “Court” wherever itoccurs,

the word “Tribunal” shall be substltuted

(a) in sub-sectnon (1) for the word “Court” sthe word “Tnbunal” shall be.
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67.1In sectlon 457 of the principal Act,— . o Amendment of
section 457,
(a) for the word “Court”, wherever it occurs, the word “Trlbunal” shall be
substituted; i
, (b) in sub- section (1), after clause (c) the followmg clause shall be inserted,
namely.—

“(ca) to sell whole of the undertaking of the company asa going concern;”;
(c) after sub-section (2), the followrng sut- sectlons shall be inserted, namely:— '
“(24) The liquidator shall —

(a) appoint security guards to protect the property of the company . . o x
taken into his custody and to make out an inventory of the assets in . *
consultation with secured creditors after giving them notice;

. (b)- appoint, as the case may be, valuer, chartered surveyors or

chartered accountant to assess the value of the company’s assets within

" fifteen days after taking into custody of property, assets referred to in

sub-clause (a) and effects or actionable claims subject to such terms and
conditions as may be specified by the Tribunal;

(c) give an advertisement, inviting bids for sale of the assets of the
company, within fifteen days from the date of receiving valuation report
from the valuer, chartered surveyors or chartered accountants referred to
in clause (5), as the case may be.

(2B) The liquidator shall, immediately after the order for winding up or
appointing the liquidator as provisional liquidator is made, issue a notice requiring
any of the persons mentioned in sub-section (2) of section 454, to submit and
verify a statement of the affairs of the company and such notice shall be served
by the liquidator.

(2C) The llqurdator may apply to the Tnbunal for an order directing any
‘person who, in his opinion, is competent to furnish a statement of the affairs
'under sections 439A and 454 and such person shall for the said purpose be

. served a notice by the liquidator in the manner as may be prescribed.

. (2D) The liquidator may, from time to time, call any person for recording
any statement for the purpose of investigating the affairs of the company which
is being wound up and it shall be the duty of every such person to attend to the

liquidator at such time and place as the liquidator may appoint and give the
liquidator- all information which he may require and answer all such
‘questions relatmg to winding up of company as may be put to him by the
liquidator.

~ (2E) Every bidder shall, in response to the advertisement referred to in
~ clause (c) of sub-section (24), deposit, his offer in the manner as may be
prescnbed with liquidator or provisional liquidator, as the case may be, w1thm
forty-five days from the date of the advértisement and the llquldator or provisional
liquidator shall permit mspectlon of property and assets in respect of which bids
. were invited: '

Provided that%uch bid may be wrthdrawn within three days before the last
day of closing of the bid:

Provided further that the 1nspect|on of property shall be Open for not more
than five days before closing of the bid.

(2F) The advertisement 1nvrt|ng bids shall contain the followrng details,
, namely —

(a) name, address of registered office of the company and 1ts branch .
offices, factories and plants and the place where assets of the company _ ,
are kept and available for sale; ‘

. (b) last date for submitting bids Wthh shall not exceed ninety days
from the date of advertisement;

(c) time during which the premises of the company shall remain S o
open for inspection; : . , , o

@ the last date for wnthdrawmg thie, bld
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(e) financial guarantee which shall not be less than one-half of the
value of the bid; :

() validity period of the bids; '
(g) place and date of opening of the bids in public;

(%) reserve price and earnest money to be deposited along with the
bid; ’ .

(i) any other terms and conditions of sale which may be prescribed.
(2G) The liquidator appointed shall—

(@) maintain a separate bank account for each company under his
charge for depositing the sale proceeds of the assets and recovery of
debts of each company;

() maintain proper books of account in respect of all receipts and
payments made by him in respect of each company and submit half yearly
return of receipts and payments to the Tribunal.”.

68. In'sections 458 and 458A of the principal Act, for the word “Court” wherever it
occurs, the word “Trlbunal” shall be substrtuted

69. For section 459 of the principal Act, the followmg sectron shall be substituted,
namely:— v .

“459. The hqurdator may, with the sanction of the Tribunal, appomt one or more
- chartered accountants or compaity secretaries or cost accountants or legal practrtroners
entitled to appear before the Tribunal under scctron 10GD to assist him in the
performance of his duties.”. :

70. In sections 460 to 465 of the principal Act, for the word “Court”, wherewver it occurs,
the word “Tribunal” shall be.substituted. - ‘ ‘ ,

71. In the heading before section 466 of the prmcrpal Act, for the word “Court”, the
word “Tribunal” shall be substrtuted

72. For section 466 of the prmcrpal Act, the followmg section shall be substrtuted |
na.mely —

“466. (1) The Tribunal may at‘any time after making a winding up order, on the
application either of the Official Liquidator or of any creditor or contributory, and on
proofto the satisfaction of the Tribunal that all proceedings in relation to the winding
up ought to be stayed, make an order staying the proceedings, either altogether or for
a limited time, on such terms and condrtrons as the Trrbunal thrnks fit.

(2) On any application under this section, the Tribunal may, before making an
order, require the Official quurdator to furnish to the Tribunal a report with respect to
- any facts or matters which are in his opinion relevant to the application.

(3) A copy of every order made under this section shall forthwith be forwarded
by the gompany, or otherbvise,as may be prescribed, to the Regrst:rar, who shall make a
minute of the order in his books telating to the company.”.

73. In sections 467 to 469 of the principal Act, for the word “Court” wherever it occurs,
the word “Tribunal” shall be substituted.

74, For section 470 of the prmcrpal Act, the' followmg sectron shall be substrtuted
namely —
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“470. (1) The Tribunal may, at any time after making winding up order, and either
before or after it has ascertained the sufﬁcrency of the assets of the company,— :

(a) make calls on all or any of the: contributories for the time being on the
list of the contributories, to the extent of their liability, for payment of any money
which the Tribunal considers necessary to satisfy the debts and liabilities of the

5.’3&{ N .
Power of
Tribunal to
make calls.

company, and the costs, charges and expenses of winding up, and for the . -

adjustment of the rights of the contributories among themselves; and
(2] make an order for payment of any-calls so made.

(2) In making a call, the Tribunal may take into consideration the probability that
some of the contributories may, partly or wholly, fail to pay the call.”.”

75. In section 471 of the principal Act, for the word “Court”, at both the places where
it occurs, the word “Tribunal” shall be substituted.

76. For section 472 of the principal Act, the following sectlon shall be substituted,

namely.:— .

“472. Al moneys, bills, hundis, notes and other securities paid or delivered into
the Reserve Bank of India in the course of the winding up of a company by the
Tribunal, shall be subject in all respects to the orders of the Tribunal.”.

77. Insections 473 to 477 of the prmcnpal Act for the word “Court” wherever itoceurs,
the word “Tribunal” shall be substntuted

78. In section 47§ of the prmcrpal Act,— Amendment of’
section 478.
(a) for the word “Court”, wherever it occurs, the word “Trlbunal” shall be
substituted; ,
(b) in sub section (3) and clause (b) of sub»sectlon (6, for the words “advocate,
attorney or pleader entitled to appear before the Court”, the words, figures and Jetters
“chartered accountants or company secretaries or cost accountants or legal practitioners
entitled to appear before the Tribunal under section 10GD” shall be substituted;
(c) for sub-section (J0), the followmg sub-sectnon shall be substltuted namely:—
‘ ““(10)An exammatron under this section may, if the Trlbunal so directs, be
held before any person or authority authorised by the Tribunal.”;
(d) in sub-section’ (11), for the words “‘exercised by the Judge or officer” the
- words “exercised by the person or authority” shall be substituted,
79. In section 479- of the principal Act, for the word “Court” wherever lt occurs the Amendment of
word “Tribunal” shall be substltuted : section 479.
80. For section 480 of the prmclpal Act, the followmg section shall be substituted, Substitution of
namely - ] . new section for -
‘ section 480,
“480. Any powers conferred on the Tribunal by this Act shall be in addition to, . Saviagof
and not in derogation of, any existing powers of instituting proceedings against any ~ existing’
contributory or debtor of the company, or the estate of any contnbutory or debtor for ¥° wersof
ribunal,
the recovery of any call or other sums.”, ; , oo
81. In section 481 ofthe prmcnpal Act, for the word ‘rCourt” at both the places where it Amendme_nt of
' section 481,

'occurs, the word “Tribunal” shall be substituted.
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82. In section 483 of the principal Act, for the words “any order made, or decision

given”, the words, brackets and figures “any order made or decision given before the
commencement of the Companies (Second Amendment) Act, 2002” shall be substituted.

83. In sections 490 and 492 of the principal Act, for the word “Court”, wherever it

occurs, the word “Trlbunal” shall be substrtuted

84.In sectron 494 of the principal Act, in sub-section (5),—

(a) for the words “or subject to the supervision of the Court”, the words “the

- Tribunal” shall be substituted;

(b) for the words “sanctioned by the Court”, the words “sanctloned by the
Tribunal” shall be substituted.

85. In section 497 of the principal Act,—

(a) for the word “Court”, wherever lt occurs, the word “Tribunal” shall be
substituted; '

(b) for the words “Official Liquidator”, wherever they occur, the words, brackets '
letter and figures “Official Liquidator referred to m clause (c) of sub-section (1) of

_section 448” shall be substituted.

86. In sections 502 to 504, 506 and 507 of the prmcrpal Act, for the word “Court”

wherever it occurs, the word “Tribunal™ shall be substituted.

- 87 In section 509 of the prmcrpal Act,—

(a) for the words “Official quurdator” wherever it occurs, the words, brackets,
letter and figutes “Official Liquidator referred to in clause (c¢) of sub-section.(/) of
section 448” shall be substituted;

(b) for the word “Court” wherever rt occurs, the word “Trlbunal” shall be

substituted.

88. In sections 511A and 512 of the principal Act, for the word “Court” wherever it

sections 511A~ occurs, the word “Tribunal” shall be substituted.

and 512,

Amen_dment .
of section 513.

Substitution of

89. In section 513 of the prmcrpal Act, after sub-sectron (3), the following provrso shall

be mserted nemely:—

. "Provided that; notwithstanding anything contained in any other law for the
time being in force, a body corporate consisting of such professionals as may be

. approved by the Central Government from time to time, shall be qua]rﬁed for appointment

as OffiClal quuldator under section 448.".

90. For section 515 of the prmcrpa] Act, the following section shall be substrtuted

. new section for namely o

 section 515.

Power of
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voluntary
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“515. () If from any cause whatever, there is no liquidator acting, the' Tribunal
may appoint the Official Liquidator or any other person as a liquidator.

(2)" The Tribunal may, on cause shown, remove a liquidator and aopomt the
Ofﬁcral Liquidator or any other person as a quurdator in place of the removed

liquidator.
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(3) The Tnbunal may also appoint or remove a hqundator on the application
- made by the Registrar in this behalf. S

v (4) If the Official Liquidator is appomted as liquidator under the proviso to sub-
section (2) of section 502 or under this section, the remuneration to be paid to him shall
be fixed by the Tribunal and shall be credited to the Central Govemment

91. Ini section 517 of the principal Act, for the word “Court” at both the places where '
it occurs, the word “Trlbunal” shall be substituted.

92. For sections 518 and 519 of the principal Act, the following sections shall be

substituted, namely:—

“518. (1) The liguidator or any contributory or creditor may apply to the
Tribunal,— .

(a)to determine any question arﬁsing in the winding up ofa company; or

(b)to exercise; as respects the enforcing of calls, the staying of proceedings
or any other matter, all or any of the powers which the Tribunal might exercise if
the company were being wound up by the Tribunal.

(2) The liquidator or any creditor or contributory may apply to the Tribunal for
an order setting aside any attachment, distress or execution put into force against the
. estate or effects of the company after the commencement of the winding up.

(3) The Tribunal, if satisfied on an application under sub-section (I) or sub-

section (2) that the determination of the question or the required exercise of power or
the order applied for will be just and beneficial, may accede wholly or partially to the
application on such terms and conditions as it thinks fit, or may make such other order
on the apphcatlon as it thinks just. ,

_ (4) A copy of an order staying the proceedings in the winding up, made by virtue

of this section, shall forthwith be forwarded by the company, or otherwise as may be
" prescribed, to the Registrar, who shall make a minute of the order in his books relating
“to the company.

_ . 519. (1) The liquidator may make a report to the Tribunal stating that in his
opinion a fraud has been committed by any person in the promotion or formation of the
company or by any officer of the company in relation to the company since its formation;
and the Tribunal may, after considering the report, direct that that person or officer
shall attend before the Tribunal on a day appointed by it for that purpose, and be
publicly examined as to the promotion or formation or the conduct of the business of
the company, or as to his conduct and dealings as officer thereof.

(2) The provisions of sub-sections (2) to (/1) of section 478 shall apply in
relation to any examination directed under sub-section (/) as they apply in relation to

an examination directed under sub-section (/) of section 478 with references to the

liquidator bemg substituted for references to the Ofﬁcnal Liquidator in those
provisions.”

- 93, Sections 522 to 527 ofthe prmcnpal Act shall be omitted.

94. In sections 531 and S31A of the pnncnpal Act, for the words “or subject tp the

: subervnsxon of the Coun” the words “the Tribunal” shall be substltuted

9s. In sections 533 and 535 of the principal Act, for the word “Court”, wherever it

“occurs, the word “Tribunal” shall be substituted.
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Amendment of 96. In section 536 of the principal Act, in sub-section (2)i—
section 536.
o (a) for the words “or subject to the supervnslon of the Court” the words “the

Tnbunal” shall be substituted;

(&) for the words “unless the Court”, the words ‘unless the Tribunal” shall be
substituted. '

Substitution of 97, For section 537 of the principal Act, the following sectlon shall be substltuted
new section for namely:—
section 537.

Avoidance of - - “537. (1) Where any company is being wound up by the Tribunal—
cextain i . o
attachmets, (a) any attachment, distress or execution put in force, without leave of the
executions, . )
etc.. in - Tribunal against the estate or effects of the company, after the commencement
* winding up by of the winding up; or
Tribunal. :
: ~ (b) any sale held, without teave ofthe Tribunal, of any of the propemes or
effects of the company after such commencement
shall be void.
(2) Nothing in this section applies to any proceedings for thc. recovery of any tax
; or impost or any dues payab!e to the Government.”.
Amendment of 8. In section 538 of the prmcnpal Act in sub- section (I), -
section 538. ‘ ; .
{a) for the words “or subject o the Supervision of the Couri”, the words “the
. ’lraburml” shall be substituted; -
(b) for the words “by the (‘ouri‘” the wmds “by the Tribunal” shail be substltuted
© Amendment of 99, In sections 540 and 542 of the principal Act, for the wond “Court”, whenever lt
sections 540 gecups, the word “Tribunal” shall be substituted. : v
and 542,
Substitution of 106. For section 543 of the prmcnpal Act, the following sectlon shall be substltuted
new section for namely -
section 543, .
Powér of L w543, {(NIfin the course of wmdmg up of a company, it appears that any person
Tribunal to " who has taken part in the promotion or formation of the company, or any past or
.:s;;?ges  present director, manager, liquidator or officer of the company — ~
:gf,i",s? . (a) has misapplied, or retained, or become liable or accountable for any v
tdie;;?;’;" etc. money or property of the company; or

(b) has been guilty of any misfeasance or breach’ of trust in relatlon to the
company, : :

the Tribunal may, on the application of the Official Liquidator, or the tiquidatOr, or of
- any creditor-or contributory, made within the time specified in that behalf in sub-

section (2), examine into the conduct of the person, director, manager, hquldator or

officer aforesaid, and compel him to repay or restore the money or property or any part

thereof respectively, with interest at such rate as the Tribunal thinks just, or to contribute

such sum to the assets of the company by way of compensation in respect
-of the mlsappllcatlon, retainer, misfeasance or breach of trust, as the Tribunal thinks
_ just, : :

(2) An application under sub-section () shall be made within five years from the
date of the order for winding up, or of the first appointment of the liquidator in the
winding up, or of the misapplication, retamer mlsfeasmce or breach of trust as the
case may be, whlchever is longer. =~ :
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(3) This section shall apply notwithstanding that the matter is one for which the
person concerned may be criminally liable.”.

101. In section 544 of the principal Act, for the word “Court”, the word “Tribunal” shail
be substntuted ,

102. In section 545 of the principal Act,—

(a) in sub-section (1), for the words “or subject to the supervision of Court”, the
words “the Tribunal” shall be substituted;

(b) for the word “Court”, wherever it occurs, the word “Tribunal” shall be
substltutcd

103, In section 546 of the principal Act,—
~ (a) in sub-section (/),—

(i) for the words “sanction of the Court”, the words “sanction of the
Tribunal” shall be substituted, '

(ii) for the words “or qubjec& to the supervrsron of the Court”, the words
“the Tribunal” shall be substituted;

(b) in sub-section (14), g
(i) for the words “winding up by the Court”, the words “winding up by the
Trlbunal” shali be substituted;

(ii) for the words “sanction of the Court”, the words
Tribunal” shall be substituted;

“sanction of the

(¢) in sub-sections (2) and (3), for the word “Court” wherever it occurs, the

word “Tribunal” shall be substifuted.

- 104. In section 547 of the principal Act, in sub-section {7), for the words “or under the
supervision of the Court”, the words “the Tribunal” shall be substituted. :

105. In section 549 of the principal Act, for the words “or subject to the supervision of
-Court”, the words “the Tribunal” shall be siibstituted.

106.In soction 550 of the principal Act —

() in sub-sectlon (1), for clause (a) the following clause shall be substltuted
namely—— ,

“(a@) in the case of winding up by the Trrbunal in such manner as the
Tribunal directs;”; '

(ii) in sub-section (3), in clause (b), for the words “appeal to the Court”, the A

- words “appeal to the Tribunal” shall be substituted.
107, In section 551 of the principal Act, —

- (@) in sub-section (1), for clause (a), the followmg clause shall be substituted,
‘namely:— S

“(a) in the case of a windrhg up by the Tribunal, in Tribunal; and”;

(6) in sub-section (2) for the word “Court”, the word “Trlbunal” shall be
substltuted

108. In section 553 of the prmcrpal Act, for the word “Court”, wherever it occurs, the

word “Tnbunal” shall be substltuted
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109, In section 555 of the principal Act,—

(a) in sub-sections (6) and (9), for the words “or under the supervision of the
Couri”, the words “the -Tribun_al” shall be’substituted;

(b) for the word “Court”, wherever it occurs, the word “Tribunal” shall be
" substituted.

118. In section 556 of the prmclpal Act, for the word “Court” at both the places where
it occurs, the word “Tribunal” shall be substituted.

. 111 In the headmg before section 557 of the prmcrpal Act, for the word “Court” the
word “T rlbunal” shall be substituted.

12.1n sectlon 557 of the principal Act, tor the word “Court”, wherever |t occurs, the
word “Tribunal” shail be substituted.
113.In section 558 of the principal Act,—

(@) in sub-section (1), in clause (a), for the word “Court”, the words “Court or the,
Tribunal” shall be substituted; .

(b) in sub-section (2),—

(#) for the words “All Courts”, the words “All Courts, Tribunals” shall be
substituted;

(if) for the words “such Court”, the words “such (‘ourt ‘Tribunal” shall be
substituted. :

1%4. In sections 559, 560, 581 and 582 of the prmcrpal Act, for the word “Court”,
wheerer it occurs, the word “T rxbuual” shall be substituted.

ils. In seotlon 583 of the principal Act,—

(a) in sub-section (), for the words, brackets and hgure ‘sub-sections (2", -
the words, brackets and figure “sub-sections (3)” shall be substituted;

(b) sub-section (2) shall be omitted;

(c) 4n sub-section (3), for the words “or subject to the supervrsron of Court”, the
words “by the Tribunal” shall be substituted; . :

(d) in sub-section (4), for the word “Court”, the word “Tribunal” shall be
substituted;

(e) in sub-sectron (5),—

(i} in clauses (a) and (b), for the word “Court”, the word F ribunal” shall
be substituted; o

{ii) in clause (c), for the words “order of any Court”, the words “order of
any Court or Tribunal” shall be substituted;

(iii) in clause (d), for the words “satisfaction of the Court”, the words
“satisfaction of the Trlbunal” shall be substituted.

116. In sections 587 to 589 of the-principal Act, for the word “Court” wherever it

occurs, the word “Tribunal” shall be substituted.

117.1n sectlon 610 of the principal Act, in sub-section (2), for the words “Company
Law Board” wherever they occur, the word “Tribunal” shall be substituted.

. 118, In section 614 of the principal Act, in sub-section (1), for the words “Company
Law Board”; the word “Tribunal” shall be substituted.

119. In section 621 of the principal Act, in sub-section (7), the brackets, words and
figures “(other than an offence with respect to which proceedings are mstrtuted under
section 545)” shall be omitted. ~
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120. For section 62 lA of the: prmcrpal Act, the followmg section shall be substltuted

namely:—

T “621A. (I) Notwrthstandmg anything contamedxl\the Code of Criminal -
Procedure, 1973, any offence punishable under this Act (Whether committed by a-

comipany or any officer thereof), not being an offence punishable with imprisonment

i ~-only, or with imprisonment and also with fine, may, either before or after the institution
of any prosecution, be compounded by the Central Government on payment or credit,

by the company or the officer, as the case may be, to the Central Govemment of such
sum as that Government may prescribe: ,

Provided that the sum prescribed shall not, in any case, exceed the maximum
amount of the fine which may be imposed for the offence so compounded

Provided further that in prescribing the sum required to be paid or credited for

_the compounding of an offence under this sub-section, the sum, if any, paid by
- way. of additional fee under sub-sectron (2) of sectron 611 shall be taken into

account.

(2) Nothing in sub-section (1) shall apply to an offence committed by a company

- or its officer within a period of three years from ‘the date on which a similar offence
- commrtted by it or him was compounded under this section.

. Explanation.—For. the purposes of this section, any second or subsequent

: oﬂ'ence committed after the expiry of a period of three years from the date on which the

offence was prevrously compounded, shall be deemed to be a first offence.

(3) (a) Every application for the compoundmg of an offence shall be made to the
Registrar who shall forward the same, together with his comments thereon to the
Central Government.

)] Where any offence is compounded under this section, whether before or
after the institution of any prosecutron, an intimation thereof shall be given by the

_company to the Registrar within seven days from the date on which the offence is so

compounded.

() Where any offence is compounded before the institution of any prosecutlon
no prosecution shall be instituted in relation to such offence, either by the Registrar
or by any shareholder of the company -or by any person authorised by the

" Central Government against the offender in relation to whom the offence is so

compounded.

(d) Where the composition of any offence is made after the institution.of any

prosecution, such composition shall be brought by the Registrar in writing, to the.

notice of the Court in which the prosecutron is pending and on such notice of the
composition of the offence being given, the company or its ofﬁcer inrelation to whom

_ the offence is so compounded shall be drscharged

(4) The Central Government wl'ule dealing witha proposal for the compounding

- of an offence for a default in compliance with any provision of this Act which requires »
~ acompany or its officer to file or register with, or deliver or send to, the Registrar any

return, account or other document, may, direct, by order, if it or he thinks fit.to do so,

any officer or other employee of the company to file or register with, or on -
~ payment of the fee, and the additional fee, required to be paid under section 611,

such return, account or other document within such time as may be specified in the

- order. "

(3) Any officer or other employee of the company who farls to comply with any

order made by the Central Government under sub-section (#) shall be punishable with
imprisonment for a term which may extend tos six months or wrth fine not exceeding
fifty thousand rupees or with both., : :
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(6) Notwithstanding anything contained in the Code of Criminal Procedure,
1973— .

(a) any offence which is punishable under this Act with imprisonment or
with fine, or with both, shall be compoundable with the permission of the Court,

in accordance with the procedure laid down in that Act for compounding of
offences; : ~

(b) any offence which is punishable under this Act with imprisonment
only or with imprisonment and also with fine shall not be compoundable.

: (7) No offence specified in this section shall be compounded except under and
in accordance with the provisions ‘of this section.”

Amendment of 121. In section 626 of the prlnclpal Act for the word “Court” the words “Court or
section626.  Tribunal” shall be substituted. :

Amendmentof ~ - 122, In section 627 of the prmclpal Act,—

section 627. :

_ (a) in sub-section (J), after the words “a Judge of a High Court in Chambers”, the
words “or Tribunal, as the case may be” shall be inserted;

(b) in sub-section (3) after the words “Judge of the Hrgh Court”, the words “or
Tribunal, as the case may be” shall be mserted

Amendment of © 123. In section 632 of the principal Act, for the word “Court”, the words “Court or
section 632. Tribunal” shall be substifuted.

Amendment of .124._In section 634A of the prmclpal Act the followmg proviso shall be inserted,
section 634A. namely—

. “Provided that the provisions of this section shall not apply on and after the
commencement of the Companies (Second Amendment) Act, 2002.”.

Amendment of 125. In section 635 of the principal Act, in sub-section (4), for the words “Company

section 635. [ aw Board”, the words “Company Law Board or Tribunal” shall be substituted.
Amendment of 126. In section 635B of the prlncrpal Act,— ’
-~ section 635B. ‘
i (a) for the words “Company Law Board” wherever they occur the word
“Tribunal” shall be substituted;
“(b) for the word “Court” at both the places where it occurs, the words “Appellate
Tribunal” shall be substltuted
Substitution of 127 For section 637A of the principal Act, the followmg section shall be substituted,
new section for name]y — «
section 637A. e f% . . N
Power lOf ; “637A (1) Where the Central Government or Tribunal is requrred or authorised
Central

by any provision of this Act,—

Goveriiment or -

Tribunal to (@) to-accord approval, sanction, consent, confirmation or recognition to
accord ' or in relation to, any matter; or

approval, etc., .

subject to _ (b) to give any direction in relation to any matter; or

conditions and . . ; s L. )

to prescribe _ . - () to grant any exemption in relation to any matter,

fees on : . : . ‘ . o

applications. then, in the absence of anything to the contrary contained in such or any other

provision of this'Act, the Central Government or Tribunal inay accord, give or grant
such approval, sanction, consent, confirmation, recognition, direction or exemption,
subject to such condrtlons, limitations or restrictions as it may think fit to impose and
may, in. the case of contravention of any such condition, limitation or restriction,
‘Yescind or withdraw such approval, sanctlon, consent conﬁrmatlon, recogmtron
direction or exemption. r

20f 1974,
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(2) Save as otherwise expressly provided in this Act, every application which
may be, or is required to be, made to the Central Government or Trlbunal under any
provision of this Act— :

(a) in respect of any approval, sanction, consent, confirmatron or
recognition to be accorded by that Government or Tnbunal to, or in relation to,
any matter; or

(b) in respect of any dlrectlon or exemption to be grven or granted by that
Government or Tribunal in relation to any matter; or :

(c)in respect of any other matter,
shall be accompanled by such fee as may be prescnbed

Provided that different fees may be prescrlbed for appllcatlons in respect of
different matters or in case of applications by companies, for appllcatlons by different
classes of companles ' -

128. In the heading before section 640A of the principal Act, for the words “Court or
the Company Law Board”, the words “Court or the Tribunal” shall be substituted.

129. For section 640A of the prmcrpal Act, the followmg sectnon shall be substltuted
namely:—

“640A. Except as expressly provided in this behalf elsewhere in this Act, where
by any provision of this Act, any order of the Court or Tribunal is required to be filed .
with the Registrar, or a company or any other person within a period specified therein,
then, in computing that period, the time taken in drawing up the order and in obtaining
a copy thereof shall be excluded »

130, For secrton 643 of the prlnclpal Act, the followmg section shall be substltuted

- namely:—

"643. (1) The Central Government shall, make rules consistent with the Code of
Civil Procedure, 1908, providing for all matters relating to the winding up of companies,
which by this Act, are to.be prescribed, and may make rules prov1d|ng for all such
matters as may be prescribed. ‘

"(2) In particular, and without prejudice to the generality of the forgomg power,
N such rule may provide for all or any of the following matters, namely —

(/) asto the mode of proceedlngs to be held for wmdlng up of a company
by the Tribunal;

(i) for the voluntary winding up of compames whether by members orby
creditors;

(iii) for, the holding of meetings of credltors and members in connection

with proceedings under section 391;

(iv) for giving effect to the prov1s1ons of this Act as to the reductlon ofthe
© - capital; & :

» generally for all applrcatlons to be made to the Trlbunal under the
provisions of this Act; v

(vi) the' holdmg and conductmg of meetmgs to ascertam the wrshes ‘of

creditors and contributories;

(vii) the settling of lists of contributories and the rectifying of 'the register

ing and applying the assets;
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(viif) the payment, dehvery, conveyance, surrender or transfer of money,
- property, books or papers to the hqurdator,

(ix) the makmg of calls -and

(x) the fixing of a tlme w1thm whlch debts and claims shall be
proved.

(3) All rules made by the Supreme Court on the matters referred to in this section
as it stood immediately before the commencement of the Companies (Second
Amendment) Act, 2002, and in force at such commencement, shall continue to be in
force, in so faras they are not inconsistent with the provisions of this Act, till such time

“the rules are made by the Central Government and any reference to the High Court in

relation to winding up of a company in such rules shall be construed as a-reference to
the Tribunal.”, '

131. After section 647 of the prmclpal Act, the followmg sectlon shall be 1nserted
namely — .

“647A. All proceedings (lncludlng proceedlngs relating to arbitration,
compromises, arrangements and reconstruction and winding up of a company) pending

~ before the commencement of the: ‘Companies (Second Amendment) Act, 2002 before.

any District Court or High Court, under this Act, or the Insurance Act, 1938 or any
other law for the tim¢ being in force other than under the Banking Regulation Act, 1949,
shall be transferred to the Tribunal from the date to be notified by the Central

*Government, in the Official Gazette, and the Triburial may proceed w:th the matter
‘ elther de novo or from the stage it was so transferred

: Provnded that where the winding up of a company: has commenced subject to

- the supervision of the District Court ora High Court, before the comméncement of the

Companies (Second Amendment) Act, 2002,.such winding up shall con inue to be

- under.the supervision of the District Court or the High Court, as the case may be, and

- the company shall be wound up in the same manner and in the same incidents as ifthe

Compames (Second Amendment) Act, 2002 had not been passed ?,

B 132. In Schedule XI to the principal. Act, forthe words “Company Law Board” wherever
Schedule XIto - they occur, the word “Tribunal” shall be substltuted

~ 133. The enactment spec1f ed in the Schedule to thls Act shall be amended in the

manner specified thereln

134. Aﬁer sectlon 651 of the prmclpal Act, the followmg sectlon shall be mserted

namely:—

“65 lA Unless the context otherwnse requires,—

(a) any reference to the wmdmg up of a company by a Court or ngh Court

or winding up of a company subject to supervision of a Court or High Court in
“any law (except the Bankmg Regulation Act, 1949) shall, in so far as it relates to
.winding up of a company, be construed as winding up of a company by the
Trlbunal in accordance with the provrsnons of thls Act;

) any reference to the Company Law Board in any law, so faras it relates

to the Company Law Board, shall be construed as the Tribunal under this
Act.

" 401938,

- 4 of 1949,
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THE SCHEDULE
(8ee section 133)
- AMENDMENTS 10 THE INSUMNCE-ACT, 1938
(40r1938)

1. Section 2, —

(a).in.clause (8), for “the Indian Compames Act 1913”, substitute “the Companies
Act, 1956”; _

(bY after clause (/3B), insert the followmg —_

‘(13BA)“National Company Law Tribunal” means the National Company |
Law Tribunal constituted under section 10FB of the Companies Act, 1956;

(13BB) “National Company Law Appellate Tribunal” means the National

Company Law Appellate Tribunal constituted undér sub-section (/) of section
_ 10FR of the Companies Act, 1956;’. ‘

2. Sectnon 53,—

(a) for sub sectlon (1), substitute the followmg, namely:—

“(1) The Tribunal may order the winding up in accordance with the
Companies Act, 1956, of any insurance company and the provisions of that Act
~ shall, subject to the provisions of this Act, apply accordingly.”;

(b) in sub-section (2), for “Court” wherever it occurs, substitute “Tribunal”,
3. Section 54,. for “Indian Companies Act, 1913”, substitute “Companies Act, 1956”.

4, Section55,— ) ; ;
(a) for “Court”, wherever it occurs, substitute “Tribunal”;

‘ (b) in sub-section (3), for “section 246 of the Indian Companies A_ét, 1913”,
substitute “section 643 of the Companies Act, 1956”.

)

5. Section 56, in sub-section (2),.in the proviso, in clause (a), for “Court”; at both the

" places where it occurs, substitute “Tribunal”.

_ 6. Section 57,—

(@) in sub-section (/), omit “or under the superyisibn of the Court”;
) for “Court” wherever it occurs, substitute “Tribunal”.
>’7§‘>ections 58, 59,60 and 61, for “Court” wherever it occurs, substitute “Tribunal”.

~ 8. Aftersection 61, insert the following: —

“61A. (I) Any person aggrieved by an order or decxslon of the Tribunal may Appeal to
. prefer an appeal to the National Company Law Appellate Tribunal. - National

Company Law ‘

(2) No appeal shall lie to the National Company Law-Appellate Tnbunal froman ?ﬁg:::::e
’ order made by the Tribunal with the consent of parties. o

(3)Every appeal under sub-section (/) shall be filed within a period of forty-five
days from the date on which a copy of the order or decision made by the Tribunal is

received by the appellant and it shall be in such form and accompamed by such fee as.
may be ,prescnbed

:
|
}
i
i
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.Provided that the National Company Law Appellate Tribunal may entertain an

- appeal after the expiry of said period of forty-five days if it is satisfied that there was
“sufficient cause for not filing it within that period. -

(4) On receipt of an appeal under sub-section (/), the National Company Law

* Appellate Tribunal shall, after giving parties to the appeal, an epportunity of being

heard, pass such orders thereon as it thinks fit, confirming, modifying or setting aside
the order appealed against. '

(5) The National Company Law Appellate Tribunal shall send a copy of every
order made by it to the Tribunal and parties to the appeal.

(6) The appeal filed before the National Company Law Appellate Tribunal under
sub-section (/) shall be dealt with by it as expeditiously as possible and endeavour
shall be made by it to dispose of the appeal finally within six months from the date of
the receipt of the appeal.”. ’

9. Insection 110, in sub-section (1), in clause (f), omit “an insurer or”.




