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- AnAct to amend the Securltlsatlon and Reconstruction of Fmancral Assets and

Enforcement of Security Interest Act, 2002 and further to.amend the

“Recovery of Debts Due to Banks and Frnanclal Instltutlons Act 1993

and the Companles Act 1956.

BE 1t enacted by Parllament in the Frfty ﬁfth Year of the Repubhe of India as
_ follows ' —

CHAPTER I

PRELIMINARY

1. (1 ) This Act may be called’ the Enforcement of Qecurlty Interest and Recovery of

Debts Laws (Amendment) Act 2004

(2) Save as otherwise provrded in thrs Act, the provrsrons of this Act shall be deemed
to have come into force on the 11th day of November, 2004

.

CHAPTEE’II

AMENDMENTS TO THE SECURITISATION AND RECONSTRUCT!ON OF FINANCIAL ASSETS AND
ENFORCEMENT OF SECURITY INTEREST ACT, 2002

2. In section 2 of the Securitisation and Reconstruction of Financial Assets and

: Enforcement of Secunty Interest Act 2002 (hereaﬁer in thrs Chapter referred to as the prmcrpal

Act), in sub- sectlon (1),

(i) after clya,yu{se, (h), the following clause shall be inserted, namely:—

Short title
and
commencement.

Amendment
of section 2. -

 (ha) “debt” shall have the meaning assigned to it in clause (g)'dféectioh 2ofthe

Recovery of Debts Due to Banks and Fmancral Instrtutrons Act 1993

u) in’ clause R the words “m accordance wrth the dn'ectlons or gurdelmes rssued b ‘
y

the Reserve Bank” shall be omitied;

7




Amendment
~ of section 3.

Amendment

of section 4. -

. Insertion of
new section

T SA.

Transfer of '
pending’
‘applications

to any one of

Debts-
Recovery

. Tribunals in
certain cases.
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(m) in clause (o), for the. words “doubtful or loss-asset, in accordance with the
dlrectlons or under guidelines relatmg to assets classifications issued by the Reserve Bank”,”
the followmg shall be substituted, namely:— : ) '

“dOubtful‘or loss asset,—

(a) incase such bank or financnal institution is admlmstered or regulated
- by any authority or body established;. constituted or appomted by any law for
the time being in force, in accordance with the directions or guidelines r_elatmg to
assets classifications issued by such. authority or body; '

(b) in any other case, in accordance with the dxrecuons or guidelines
. relatmg to assets classifications 1ssued by the Reserve Bank

'(t'v)_ in clause (u), for the words ‘ftr_uStee or any asset management company making

* investment on behalf of mutual fund or provident fund or gratuity fund or pension fund”,

the words, brackets and ﬁgures “truste¢ or-securitisation company or reconstruction
company which has been granted a cemﬁcate of registration under sub-section (4) of
section 3-or any asset ‘management company makmg 1nvestment on behalf of mutual fund” .

.’shall be substltuted L e e e L _‘:?

(v) in clause (zd), for sub clausc ( 11) thc followmg sub clause shaii be substltuted

.namely—~ S

“

(u) sccuntlsatlon company or reconstructlon company, whether actmg as. such
or managing atrust set up by such securitisation’ ‘company or reconstructlon company
- for the sccurmsatlon or reconstructlon as the case may be; or’

3. In sectlon 3 of the principal Act in sub-~ sectlon (3), after clause (g) the followmg :

' clausc shall bc inserted at the end namely —

(h) that secuntlsatlon company or reconstruction company has compllcd w1th
one ormore condmons speclﬁed inthe guldelmes lssued by the Reserve Bank forthe -
) sald purposc
4.In section 4 of the principal Act, in sub-section (2),—
_(a) the words ““rejection of application for registration or” shall be omitted;

(b) for the words “such:or_der of 'rejection or cancellation”, the words “such
order of.cancellation” shall be substituted. '

5. After sectlon 5 of the prmcnpal Act thc followmg sectlon shall be lnsertcd

\ namely —

“5A. (I) Ifany financial asset, of a borrower acquired by a securitisation company -
- or reconstruction company, comprise of secured debts of more than one bank or
financial institution for recovery.of which such banks or financial institutions has filed-
applications before two or more Debts Recovery Tribunals, the securitisation company
or reconstruction campany may file an application to the Appellate Tribunal having
jurisdiction over any.of such Tribunals in wh_ich'such.applications are pending for
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- transfer of all pendmg applrcatlons toany one of the Debts Recovery Trlbunals as it -
deems ﬁt :

(2) On receipt of such apphcatlon for transfer of all pending appllcatlons under
sub section (1), the Appellate Tribunal may, after giving the-parties to the application

~ - an opportunity of being heard, pass an order for transfer of the pendmg appllcatlons

to. any one of the Debts Recovery Tribunals.

(3) Notwrthstandlng anythlng contamed in the Recovery of Debts Due to Banks

and Financial Institutions Act, 1993 any order passed by the Appellate Tribunal under
‘sub-section (2) shall be binding on all the Debts Recovery Tribunals referred to in sub-

- section (/) as if such order had been passed by the Appellate Trlbunal havmg
o Junsdrctlon on each such. Debts Recovery Trlbunal ,

(4) Any recovery certificate, issued by the Debts Recovery Trlbunal to whrch all

. the pending applications are transferred under sub-section (2), shall be executed in
“~accordance with the provisiotis contained in sub-section (23) of section 19 and other
‘provisions ‘of the Recovery of Debts Dué to Banks and Flnanclal Instltutlons Act, 1993

shall, accordmg]y, apply to such executlon

 6.Insection 7 ofthe princippl Act—~

" (§) after sub-section (2), the following sub-section shall be inserted, namely:—

- “(24) (a) The scheme for the purpose-of offering security receipts-under

.- sub-section (/) or raising funds under sub-section (2), may.be in the nature of a
- trust to be managed by the- securitisation company-or reconstruction company, -
S and the securitisation company or reconstruction company shall hold the assets-
~so-acquired or the funds soraised for acquiring the assets, in trust for the benefit -

~ of the qualified institutional buyers holdmg the sccunty recelpts or from whom
‘the funds are raised. )

(D) The provisions of the Indian Trusts Act 1882 shall except in so far as
B they are 1ncons1stent with the provnsrons of thls Act apply with respect to the
trust referred to m clause (a) above ' .

A

(ii) in'sub-section (3), for the words “secunty receipts issued by such company”,
the words “secyrity receipts. issued under a scheme by such ncompany” shall be

, substltuted

1. A‘fter Section 12 ofthe principal Act, the following sectlon shall be inserted, namely:—

“12A. The Reserve Bank may at any time dlrect a securltlsatlon company or

reconstruction company to furnish it within such time’as may be specified by the
" Reserve Bank; with such statements and information’ relatmg to the business or affairs

of such securitisation company or reconstruction ‘company (mcludmg any busmess

“or affarrs with which such company is concemed) as the Reserve Bank may consider

necessary or expedlent to obtam for the purposes of thrs Act ¢

. 8, In section 13 of the prmclpal Act —

N (i) aﬁer sub-section 3 the following sub-section shall be insertted', namely:—

“(34)If,on recelpt of the notlce ‘under sub-sectlon 2), the borrower makes

i any representatron or raises any obJectlon, the secured credltor shall consrder
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" Amendment
,of section 7.

Insertion of

‘new section
12A.

‘Power of

Reserve Bank
to call for
statements
and

-information,

Amendment
of section 13.




Amendment

of section 15.

Amendment

© of section 17.
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such representation or ob_|ectron and if the secured credltor comes:to the
conclusion that such representation or objection is not acceptable or tenable, he
.shall communicate within one week of receipt of such representation or objection
the reasons for non’-acceptance of the representation or objection to the borrower:

Provided that the reasons $0 CO,mmunicated or the likely action of the - -
secured creditor at the stage of communication of reasons shall fiot confer any -

rightupon the borrower to prefer an appl1cat|on to the Debts Recovery Tribunal
i under sectlon 17 ‘or the Court of Drstrrct Judge under sectlon 17A e

(n) in sub section (4), for clause (b) the followmg clause shall be substltuted

namely—— o

“(b) take over the management of the business of the borrower i'ncluding
“‘the rlght to transfer by way of lease, assignment or sale for reallsmg the secured
o asset :

Provrded that the right to transfer by way of lease, assrgnment or sale shall
.~ be exerclsed only where the substantial part of the business of the borrower is
: held as security for the debt: ~ : :

o

Provided further that where the management of whole of the busmess‘ or
part of the business is severable, the sécured creditor shall take’ over the-

management of such busmess of the borrower which is relatable to the security.

for the debt;”.

- 9.In sectlon 15 ofthe principal Act, in sub-section (1 ) for: the words “When the management - .
of business of a borrower is taken over by a secured creditor”; thie words, brackets, letters and

figures “When the managemernt of business of a borrower is taken over by a securitisation
company or reconstruction company under clause {(a)-of section 9 or, as the case may be, by a
secured credrtor under clause (b) of sub sectron “@) of sectlon 13” shall be substrtuted

10 In sectron 17 of the principal Act—— e

(a) in sub-section (/ ) -—

- (1) for the words “may prefer an appeal” the words may make an apphcatlon
' along with such fee, as may be prescrtbed » shall be’ substituted. and shall be
deemed to have been substrtuted with effect from the 21st day of June, 2002;

. « (i) after sub-sectlon (1), the following proviso shall be inserted and shall be
‘ deemed to have been: lnserted with effect from the 21st day of June, 2002, namely —

“Provrded that dlfferent fees may be prescribed for makmg the
T apphcatlon by the’ borrower and the person other than the borrower.”; -

(m) after the proviso as o mserted the rollowmg Explanatzon shall be .

mserted , namely:—

‘ N “Explanauon —-For the rem ‘f doubts lt is hereby declared that
t the commumcatlon of the reasons to the borrower by the secured creditor .
for. not hav1ng accepted his representatlon or objectxon orhe llkely action

' “‘ ) of the secured creditor at the stage of commumeatlon of reasons to the -

borrower shall not entitle the person. (mcludmg borrower) to make an
i apphcatron to the Debts Recovery Trrbunal under this sub section,”’

(b) for sub- sections (2) and (3), the followmg sub-sectrons shall be substltuted
' “(2) ’ The Debts 'Recovery Tribunal shall consider whether any of the:
. measures referred to in sub-section (4) of section 13 taken by the secured creditor

for enforcement of securrty are in accordance with the, provrslons of thrs Act and
“the rules made thereunder
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3 If the Debts Recovery Tribunal, after exammmg the facts and
circumstances of the case and“eVIdence produced by the parties, comes to the
conclusion that any of the measures referred to in sub-section (4) of séction 13,

 taken by the secured creditor are not in accordance with the provisions of this
- Actand the rules made thereunder, and require restoration of the management of
. the business to the borrower or restoration of possession of the secured assets

to the borrower, it may by order, declare the recourse to any one or more measures

- referred to in’ sub-section (4) of section 13 taken by the’ secured creditors as

"invalid and restore the possession of the secured assets to the borrower or

- restore the management of the business to the borrower, as the case may be, and-
pass such order as it may consider appropriate and necessary in relation to any -

‘of the recourse: taken by the secured credltor under sub- sectlon (4) of .

3 "sectlon 13 . :

(4) If, the Debts Recovery Tnbunal declares the recourse taken by a secured

. creditor under sub-section (4) of section 13, is in accordance with the provisions

of this Act and the rules made thereunder, then, noththstandmg anything

* contained i in any other law for the time being i in force, the secured creditor shall
be entitled to take recourse to one or more of the measures specified under sub- -

section (4) of section 13.to recover his secured debt.

‘(5) Any application made under sub-section 0)) shall be dealt with by the

' Debts Recovery Tribunal as expeditiously as possible and disposed of w1thm

sixty days from the date of such apphcatlon _
Provnded that the Debts Recovery Trxbunal may, from time to time, extend

- the said period for reasons to- be recorded in wntmg, so, however, that the total
- period of pendency of the application with the Debts Recovery Tribunal, shall
“not exceed four months from the date of makmg of such apphcatlon made under

sub-section (/).

(6) If the apphcatlon is not dlsposed of by the Debts Recovery Trnbunal

* withinthe perlod of four months as speclﬁed in sub-sectnon (5), any part fo the
'k‘apphcatlon may make an application, in such form as may be prescrnbed to'the

" Appelldte Tribunal for directing the Debts Recovery Tribunal for expeditious
disposal of the application pending before the Debts Recovery Tribunal and the
-Appellate Tribunal may, on.such apgllcatlon make an order for expeditious

. . 'kdlsposal of the pendmg application by the Debts Recovery Trlbunal

” (7)) Saveas otherwxse provided in this Act, the Debts Recovery Tribunal
shall, as far as may be, dispose of the application in accordance with the provisions

of the Recovery of Debts Due to Banks and Financial Institutions Act, 1993 and |
the rules made thereunder.”. =,

11. After section 17 of the prlnclpal Act, the followmg sectlon shall be inserted,
namely— : r , o , r

“17A.Inthe caSe ofa bprrower residing in the State of iammu and Kashxn'ir, the

application under section 17 shall be made to the Court of District Judge in that State
havmg Junsdlctlon over.the borrower which shall pass an order on such application.

Explanatzon ——-For the removal of doubts, it is ‘hereby declared that the

' communication of the reasons to the borrower by the. secured creditor for not having

“accepted his representatlon or objectxon or the likely action of the secured creditor at .

“the stage of communication of reasons shall not éntitle the person (mcludmg borrower)

St make an apphcatlon to the Court of Distrlct Judge under thls sectlon

12, In sectlon 18 of the. prmcnpal Act — k

_(a) in sub-section (1),—

' Insertion of

new section
17A.

Makmg of.,
application

" to Court of

District Judge
in certain :

cases.’ -’

Amendment
of section 18.




- Insertion of

.~ new sections
“18A and 18B.

Validation of . ...
_ fees levied. . .

Appeal to
High Court in

. certain cases.

siibéutuuon )
of new

- section for -

sectlon l9

. Rrght of
borrower to
receive .

. compensationt
- and costs in

" certain cases.
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S (1) for the words and figures “under section 17, may prefer an appeal”, the

, words and ﬁgures ‘under section 17, may. prefer an appeal along with such fee,

-as may be prescrlbed” shall be substituted and shall be deemed to have been
substituted with effect from the 215t day of June, 2002; ‘

(n) after sub-section u ), the followmg proviso shall be inserted and shall be
o ;deemed to have been inserted with effect from the 21st day of Juae, 2002, namely:-—

o “Prov1ded that different fees ’nay be prescrlbed for f'élmg an appeal :

‘ by the borrower or.by the person other than the borrower ”

(m) after the provrso as S0 mserted the followmg provrsos shall be
P c'mserted namely—— T S

“Provrded further that no appeal shall be entertamed unless the

borrower has deposited with the Appellate’ Tribunal fifty per cent. of the

“*“amount of debt due from him, as claimed by the secuned creditors or
SR determmed by the Debts Recovery Trlbunal whxchever is less:

‘ ,' Prov1ded also that the Appellate Trrbunal may, for the reasons to be
recorded in writing, reduce the amount to not less than twenty-five per
cent of. debt referred to-in. the second proviso.” :

- 13. After sectlon 18 of the prmcrpal Act the followmg sections shall be inserted,
namely— i e e SRR «

th Enforcement of Security Interest and Recovery of Debis Laws (Amendment) Act,

4,.an appeal to. the Debts Recove anbunal ot the A pellate Tribunal under this
_ Act, shallbe deemed always to have been levied and collected in actordance with law
' as if the amendments made to sections 17 and 18 of thls Act by sectlons 10 and 12 of
the sald Actwere in force at all materlal trmes

~ lSB Any borrower resldmg m the \tate of Jammu and Kashmrr and aggrieved by
any order riade by the Court of Dlstrrct Judge under section 17A may prefer an appeal,

' oﬁth° ngh Court havmg _]urlSdlCtIOrl over such Court wrthm thirty days from the date
_of recelpt of the order of the Court of Dlstrrct Judge: .

Provrded that no appeal shall be preferred unless the bo
w1th the Jammu and Kashmir High Court, fifty per cént. of the amount of the debt due
.., from]} 'rrras clalmed by the secured credltor or determmed by the Court of Dlstrrct

'Provrded further that the ngh Court may, or the reasons o be recorded in
- wr itmg, reduce the amount to not less than twenty-hve per cent. of the debt referred to

,nthe ﬁrst provrso SR , , NS R SRR :
14. For sectron 19 of the prmcrpal Act the followmg sectron shall be substltuted
namely— SR Lo

B ,‘~H1gh Court on an, appeal preferred under section. 18 or. sectlon 18A holds that the

retum such secured assets to the concemed borrowers, such borrower shall be entltled

~ tothe payment of such compensation and costs as may | ‘be determined by such Tnbunal

or Court of District Judge or Appellate Trnbunal or the Hngh Court referred to in
sectronlSB” e t v el e

L “18A .Any: fee levied and collected for pretemng, hefore the commencement of

wer has deposklted .

S “19 ¥ the’ Debts Recovery Trlbunal or the Court of D1strnet Judge, onan L '
o appllcatron made under section 17.or section 17A or the Appellate Tribunal or the
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15.1In sectlon 25 of the prmclpal Act,—
(a) after sub-section (/); the following sub section shall be mserted namely:—

“(14) On receipt of intimation under sub-section (1), the Central Registrar

Reglster

(b) in sub sectlon (2) for the words “The Central Reglstrar shall, on receipt of
such intimation”, the words, brackets and figures “Ifthe concemed borrower gives an
intimation to the Central Reglstrar for not recordmg the payment or satisfaction. referred

" “toin'sub-section (7 ) the Central Reglstrar shallon recerpt of such mtrmatlon” shall be
L substltuted ‘ : : -

. 16 In sectron 28 of the prmcrpal Act for the words and ﬂgures under se’ction 12”, the
‘ words, figures and letter “under. ‘section 12 di' section 12A” shall be substltuted

*17.In section 31 of the prmclpalAct in clause (g) for the words any propertles not
liable to attachment”; the words and brackets “any propertles not llable to attachment
;(excluding - the properties. speclﬁcally charged w1th the debt recoverable under thls Act)”
~ -shall be substltuted Do SINC LT T

“18. In'section 38 of the prmclpal Act 1n sub-sectlon (2) after clause (b) the followmg
?clauses shall be 1nserted namel . . . ,

“(ba) ‘the fee for maklng an appllcatlon to the Debts Recovery I‘ r1bunal under

- sub-section (/) of section 17;

) shall order that a memorandum of satisfaction shall ‘be entered in the Central )

Amendment
of section 25.

Amendment
of section 28.

Amendment

of section 31.

Amendment

of section 38,

(bb) the form of makmg an applrcatlon to the Appellate I‘rlbunal under

- sub-section (6) -of section, 17

~ (bc) the fee for prefemng an appeal to theAppellate'Tx 1bunal under sub-sectlon (])
cof section18;”. . - L i t

o :‘A'MENi)MENTs TO THE REcoV};RY oF DEBTS :UE TO BANKS AND: FlNANClAL INSTlTUTlONS

19 In sectlon 2 of the Recovery of Debts Due to Banks and Financial Institutions

51 of 1993: V Act 1993 - (hereafter in this Chapter referredto as the principal Act), in clause (h), after sub-Y

clause (i), the followmg sub- clause shall be inserted, namely:—

“(ia) the securltlsatlon company or reconstruction company which has obtained
a certificate of registration under sub-section (¢) of section 3 of the Securitisation and
54 of 2002. - Reconstruction of Financial Assets and Enfor:ement of Security Interest Act, 2002;”.

20.In sectlon 19 of the prmclpal Act, after sub—sectlon ), the followmg provrsos
shall be inserted, namely:—

) “Provrded that the bank or- ﬁnanc1al m.,tltuuon may, w1th the permrssron of the
Debts Recovery Tribunal, on an application made by it, withdraw the application,
whether made before or after the Enforcement of Security Interest and Recovery of

Debts Laws (Amendment) Act, 2004 for the purpose of taking action under the
-Securitisation and Reconstruction of Financial Assets and Enforcement of Security

54 of 2002. - Interest Act, 2002, if no such action had been taken earlier under that Act:

Provided further that any application made under the first proviso for seeking

' permission from the Debts Recovery Tribunal to withdraw the application made under

sub-section () shall be dealt with by it as expeditiously aspossrble and- dlsposed of
within thirty days from the date of such application: =

- Provided also that in case the Debts Recovery Tribunal refuses to grant,
permission for withdrawal of the apphcatxon filed under this sub—sectron, itshall pass

such orders after recordmg the reasons therefor

Amendment
of section 2, .

Amendment
of sectiont 19;




Amendment
of section *
4A.

Amendment
of section
424A.

Repeal and
saving.

‘ the principal Act), in sub-section (/), clause (vii) shall be omitted; I
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CHAPTERIV.

‘AMENDMENTS TO THE COMPANIES ACT, 1956

. 21. In section 4A of the Companies Act, 1956 (hereafter in'this

Chapter referred to as

22. In section 424A of the principal Act, in sub-section (/), after the second proviso,

_the kfoﬁllowi,n:g provisos shall be inserted, namely:—

“Provided also that in case any referérice had been made before the Tribunal and

~ a scheme for revival and rehabilitation submitted before the commencement of the

~Enforcement of Security Interest and Recovery of Debts Laws (Amendment) Act,

2004, such reference shall abate if the secured creditors, representing three-fourth in
- value of the amount outstanding against financial assistance disbursed to the borrower,
have taken measures to recover their sécured debt under sub-section (4) 'of section 13

" 'Security IﬁterestAc;;lzo()‘z;f :

of the Securitisation andRecor_lstruction ~of Financial Assets and Enforcement of’

o ePrdVidfed ajso that no~feférence shall be made under this section iffthe{Se;(";ured
creditors representing three-fourth in value of the amount outstanding against financial
assistance disbursed to the borrower have taken measures to recover their secured
‘debt under sub-section (4) of section 13 of the Seéyriti)sgtion:an d Reconstruction of
Financial Assets and Enforcement Security Interest Act, 2002.”, o i

RePEAL AND SAVING

- 23. (1 ), The Ehfércefﬁeht df Séchrify IntércStiand Recovery: of Debts Laws

’ (Amendment)Orqinance, 2004 isherebyrepealed.. . o

(2) Notwithstanding such repeal, anything done or any action taken under the
Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest
Act, 2002, and the Recovery of Debts Due to Banks and Financial Institutions Act, 1993 and
the Companies-Act; 1956, as:-amended by the said Ordinance, shall be deemed to have been
done or taken under the corresponding provisions of those Acts, as amenided by this Act.

1 of 1956.

54 of 2002.

54 of 2002.

5 of 2004,

54 of 2002.
51 of 1993
1 of—l'956§'



